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SOFTWARE MAINTENANCE AGREEMENT

This agreement (the “Agreement”) is made by and between Vendor Name with its principal place of business at Vendor Address (hereafter referred to as CONTRACTOR) and NORCOM, located at Department Address (hereafter referred to as NORCOM) and is entered into in connection with that certain Computer Information System Purchase Agreement dated as of the date hereof between CONTRACTOR and NORCOM (the “Purchase Agreement”).

The parties do hereby agree as follows:

From and after the day on which the Warranty Period expires (the “Effective Date”), CONTRACTOR shall provide NORCOM with ongoing support and maintenance services for the List of Maintained Software, currently located at: <address>, according to the terms and conditions set forth in this Agreement.  No other conditions, expressed or implied, shall apply.

DEFINITIONS

Throughout this Agreement, the following words and expressions shall have the following meanings:

“Acceptance Date” – The date on which the parties execute the Completion Certificate for the System.   

“Agreement”, “this Agreement”, “the Agreement”, “hereof”, “herein”, “hereto”, “hereby”, “hereunder” and similar expressions mean this Software Maintenance Agreement, including all instruments supplementing, amending or confirming this Agreement.  All references to “Articles” or “Sections” mean and refer to the specified Article or Section of this Agreement.

“Annual Support Fee” has the meaning set out in section 4.
“Claims” has the meaning set out in section 10.
“Documentation” means all user manuals, on-line help or other related instructional and/or reference materials, including release notes issued in connection with updates provided under the Purchase Agreement or the Software Maintenance Agreement.  

 “Interfaces” means the interface software described in Addendum X to the Purchase Agreement - Project Scope of Work to be provided by CONTRACTOR.  Each individual interface is referred to as an “Interface”.
“List of Maintained Software” means the Software and related elements listed in Exhibit “X” hereto.

“Live Operations” means the use of the Software as CITY’s predominant xxx (enter system type) system..
“Software” means the vendor product name and type of software   programs owned and developed by CONTRACTOR, in machine readable, object code form, collectively called Vendor Product Name, together with the media and other related materials, all as more particularly described in Exhibit “X” hereto.
“Software License Agreement” means the software license agreement made as of the date hereof between CITY and CONTRACTOR, as it may be amended, supplemented, restated or replaced from time to time.
“Specifications” means the specifications for the Software as set forth in Addendum X to the Purchase Agreement – Project Scope of Work, including customized modifications and interfaces.

“Support Levels” means, as at the date of this Agreement, the suite of subscription, support and warranty services more particularly described in Exhibit “X” hereto, as such services may be modified or supplemented from time to time in accordance with the provisions of this Agreement.
“System” means the automated solution, including the Software, Interfaces, Specifications and all Documentation, updates, upgrades, modifications, customized interfaces and enhancements to be provided by CONTRACTOR to CITY under the Purchase Agreement, the Software License Agreement and this Agreement.
“Warranty Period” means the period commencing upon the Acceptance Date and ending on the day that is xx (negotiable) months from the Acceptance Date.

TERMS AND CONDITIONS

1. TERM AND RENEWAL

The initial term of this Agreement is a period of one year commencing on the Effective Date.  Upon expiration of the initial term, this Agreement may renew for additional one-year periods unless terminated by NORCOM or CONTRACTOR by giving no less than thirty (30) days written notice prior to the expiration date of the then-current term of this Agreement.

2. COVERAGE

Services under this contract shall only be required to be provided for the Software installed at NORCOM’S Designated Location stated in Exhibit___. 

3. SUPPORT

Subject to the terms and conditions of this Agreement, CONTRACTOR shall provide XXXX Level subscription, support, and warranty service, which include updates, upgrades, modifications, customized interfaces and enhancements to the Software, and any subsequent versions thereof provided to NORCOM pursuant to this Agreement.

Subject to the terms and conditions of this Agreement, CONTRACTOR shall provide software support via telephone, web, remote access and electronic mail, and site visits, when necessary consistent with the hours of operation for XXX Level Support, all as described in Exhibit “X”.  To enable CONTRACTOR to provide effective support, NORCOM will establish remote access procedures.  For emergency situations occurring on CONTRACTOR observed holidays, CONTRACTOR will be available to NORCOM by pager number and electronic mail to provide support.

MAINTENANCE SERVICES

CONTRACTOR will provide the following services in regard to the software enumerated on LIST OF MAINTAINED SOFTWARE (Supplied Software) and according to the TERMS AND CONDITIONS stated above. 

· Support Service:

Provide users with verbal or electronic telephone responses to specific, discrete and descriptive inquiries on the use and operation of the supplied Software.  Service shall be provided by telephone contact with CONTRACTOR's offices during the hours stipulated for the level of service NORCOM has purchased.

· Software Correction Service:

If errors of functional operation are identified by NORCOM and determined by CONTRACTOR to exist in the Software, corrections will be made and corrected versions of the Software will be provided to NORCOM by web, remote access, email, or on CD.

· Lost Software Replacement Service:

If NORCOM loses or destroys all copies of the Supplied Software being maintained under this Agreement, CONTRACTOR will provide replacements for that software, at CONTRACTOR’s cost.  Such replacements will not include replacement of NORCOM data.

· Onsite Support:

If, after concerted attempts to resolve a problem by remote access, the parties are not able to do so, CONTRACTOR will provide Onsite support services.

· Software Upgrading Service:

CONTRACTOR pursues a continuing program of upgrading the programs provided in the Supplied Software.  After updates, upgrades, modifications, customized interfaces or enhancements are produced, they will be made available to NORCOM, within 30 days of their release to other licensees of the software, on acceptable media (web, remote access, email, or on CD) so that the maintained Software is current with the latest version being sold. More particularly, any upgrades or updates of, or modifications, customized interfaces or enhancements to, the Software will be made available to NORCOM free of charge (with respect to the actual upgrades, updates, modifications, customized interfaces or enhancements) and all costs pertaining to the installation of such upgrades, updates, modifications, customized interfaces and enhancements shall be borne by Contractor, to the extent the installation involves incorporating the upgrade, update, modification, customized interface or enhancement into the System and securing for NORCOM the same level of functionality that it had with respect to the System immediately prior to the installation of such upgrade, update, modification, customized interface or enhancement; however, to the extent any upgrade, update, modification, customized interface or enhancement involves new functionality, any setup, training or other implementation services relating to such upgrade, update, modification, customized interface or enhancement will (if such functionality is desired by NORCOM) be subject to Contractor’s then prevailing prices, hourly rates, policies and terms.  The user is expected to install any upgrades, updates, modifications, customized interfaces or enhancements supplied in accordance with the accompanying instructions.

If vendor has any third party product(s) embedded in their own product or system, and such third party product has been upgraded or a new release has been issued, vendor certifies that its own product or system will be upgraded, within 18 months, to integrate with the upgrade or issuance of the new release of the third party product.

· Remote Support:

As needed to resolve problems or upon request from NORCOM, CONTRACTOR will be provided remote access to the application.  The preferred method for vendor access to NORCOM systems is through a VPN or any other designated connection.  To enable CONTRACTOR to provide effective support, NORCOM will establish dedicated 24 by 7 unassisted remote access to allow CONTRACTOR to access the Software effectively.  CONTRACTOR must agree to abide by the conditions set forth in NORCOM’s Network Usage Policy and apply due diligence in maintaining security on their own network.

RESPONSE PROCEDURES

CONTRACTOR will comply with the tables listed in Exhibit “X” hereto for responding to incident reports and targets for correcting Software Errors or otherwise responding to issues concerning the Software.  The escalation procedure will apply if CONTRACTOR does not meet the response time periods, as set out in Exhibit “X”.

4. PRICE

In consideration for the support services specified in Section 2, NORCOM shall pay on a once-per-year basis, in advance, the annual support fee set forth in Exhibit “X” attached hereto (the “Annual Support Fee”).  If NORCOM requests work not covered by this Agreement CONTRACTOR’s hourly rate shall be fixed at $xxx per hour for the period of time that extends xxx (x)  years following the commencement by NORCOM of Live Operations.  

For certainty, so long as this Agreement is in effect, any upgrades or updates of, or modifications, customized interfaces or enhancements to, the Software will be made available to NORCOM free of charge (with respect to the actual upgrades, updates, modifications, customized interfaces or enhancements) and all costs pertaining to the installation of such upgrades, updates, modifications, customized interfaces and enhancements shall be borne by CONTRACTOR, to the extent the installation involves incorporating the upgrade, update, modification, customized interface or enhancement into the System and securing for NORCOM the same or new level of functionality that it had with respect to the System immediately prior to the installation of such upgrade, update, modification, customized interface or enhancement

All expenses including travel expenses and disbursements incurred in connection with the provision of support, including long distance, photocopying and courier charges, will be for the account of CONTRACTOR.  Notwithstanding the immediately preceding sentence, to the extent any extraordinary or one time expenses arise under this Agreement as a result of an extraordinary or unusual request by NORCOM, NORCOM and CONTRACTOR will discuss which party will be responsible for any disbursements related to such request.

5. PRICE FOR RENEWAL

Price for annual renewal of this contract shall be the same annual price as the then-current SOFTWARE MAINTENANCE AGREEMENT unless CONTRACTOR provides NORCOM with written notification of a price change at least sixty (60) calendar days prior to the expiration date of then-current SOFTWARE MAINTENANCE AGREEMENT.  For  xx years from the effective date of this contract, any increase in the Annual Support Fee shall be limited to no more than xx percent (e.g 2%) per year. 

6. PAYMENT FOR SERVICES

NORCOM shall pay all CONTRACTOR invoices that it receives within thirty (30) days of receipt of such invoice.  All payments hereunder shall be in U.S. dollars.

7. SOFTWARE TRANSMITTAL
The method included for transmittal of software and/or data under this contract is by xxxxxxx.    Any cost of software and/or data transmittal shall be at the expense of the sending party.

8. REMEDIES 

Remedies

Termination of this Agreement shall not affect any right of action of either party arising from anything which was done or not done, as the case may be, prior to termination being effected.  All remedies shall be cumulative and may be exercised concurrently, or separately, which shall not be deemed to constitute an election of any one remedy to the exclusion of any other.  This paragraph shall not limit either party’s right to pursue any other remedy available to it in law, at equity or pursuant to this Agreement.

9. REPRESENTATION AND WARRANTIES

Services

Contractor represents and warrants that all services shall be provided on a timely basis, with a reasonable standard of care, in a workmanlike and professional manner; and each of the human resources assigned to perform services for NORCOM shall be fully qualified, experienced, and technically trained and shall perform the services in a reasonably cost-efficient manner.  For security purposes, Contractor shall provide written waivers to permit NORCOM to conduct background investigations of any its employees assigned to NORCOM projects.

Adequate Resources

Contractor represents and warrants that it has the resources, personnel, expertise and corporate infrastructure available to deliver and support the design, delivery, implementation and maintenance of the System and meet any milestones and/or deadlines imposed by this Agreement, as well as performing the services described herein in accordance with the terms and conditions of this Agreement, except upon the conditions or otherwise specified herein.

10. TERMINATION

This Agreement shall commence on the Effective Date and shall remain in effect until terminated in accordance with this Agreement.  

Grounds For Termination

NORCOM may terminate this Agreement in whole or in part for any reason and at any time upon thirty (30) days notice, provided notice is given in writing and NORCOM is not in default of its obligations under this Agreement.  If CONTRACTOR is in default of a material obligation under this Agreement, and such default remains uncorrected more than thirty (30) days after receipt of written notice of default, NORCOM, in addition to any other rights available to it under law or equity, may terminate this Agreement by giving written notice to CONTRACTOR.  If this Agreement is terminated pursuant to this paragraph, or in respect of any Act of Insolvency referred to below or pursuant to Section 12 of the Software License Agreement, NORCOM shall be entitled to have refunded to it a pro rata portion of the Annual Support Fee in respect of the remaining portion of any year for which the Annual Support Fee has been paid in advance.

If NORCOM is in default of a material obligation under this Agreement, and such default remains uncorrected more than thirty (30) days after receipt of written notice of default, CONTRACTOR, in addition to any other rights available to it under law or equity, may terminate this Agreement by giving written notice to NORCOM.  

Acts Of Insolvency

NORCOM may terminate this Agreement by written notice to CONTRACTOR if the events specified in clauses (x)(x), (x) or (x) under the heading “Exercise of Contingent License” in Section X of the Software License Agreement occur or if NORCOM terminates the Software License Agreement pursuant to the Additional Termination Right referred to in Section x of the Software License Agreement.

Termination for Unavailability of Funds

Notwithstanding any other provision of this Agreement, the Parties agree that the charges hereunder are payable by NORCOM solely from appropriated, otherwise unobligated funds.  In the event such funds are determined in the sole discretion of NORCOM to no longer be available or to be insufficient with respect to the charges payable pursuant to this Agreement, NORCOM may terminate this Agreement without further obligation of NORCOM up to the effective date of termination, except CONTRACTOR shall be paid for all work performed to such date and accepted by NORCOM.
Procedure on Termination

If this Agreement is terminated, NORCOM shall be entitled to retain the Software licensed to it as at the date of such termination, but it will relinquish its rights to receive updates or upgrades of, modifications, customized interfaces or enhancements to, the Software or services for the Software, but it will retain a right to access the Non-Current Source upon the occurrence of any event specified in Section x of the Software License Agreement under the heading “Exercise of Contingent License”.  Notwithstanding any termination, the parties will remain subject to the obligations imposed upon them pursuant to Addendum X – Non-Disclosure Agreement with respect to the Software, including, but not limited to, such obligations relating to ownership of the Software and confidentiality.

Payment on Termination for Convenience

If this Agreement is terminated for the convenience of NORCOM, NORCOM shall pay CONTRACTOR for services accepted by NORCOM and rendered by the CONTRACTOR up to the effective date of termination.
Applicable Laws and Jurisdiction

The provisions of this Contract shall be construed in accordance with the laws of the State of Washington and any provision of this Contract in conflict therewith is void.  The parties agree to submit to the jurisdiction of the courts of King County, Washington, for enforcement of this Contract.
Attorney’s Fees

If either party to this Agreement is required to initiate or defend, or is made a party to, any action or proceeding in any way connected with enforcement of this Agreement, the party prevailing in the final judgment in such action or proceeding, in addition to any other relief which may be granted shall be entitled to reasonable attorney’s fees.  Attorneys’ fees shall include reasonable costs for investigating such action, conducting discovery, and all other necessary costs a court of competent jurisdiction allows which are incurred in such litigation
11. INDEMNIFICATION

Indemnification by NORCOM.

NORCOM shall protect, defend, indemnify and save harmless Contractor, its successors and assigns together with its officers, directors, employees, and agents only from and against any and all liabilities, damages, costs, expenses, causes of action, claims, suits, proceedings and judgments (collectively “Claims”) which they may incur or suffer or be put to by reason of or in connection with or arising from any breach, violation or non-performance by NORCOM of any obligation contained in this Agreement, the Software License Agreement, the Software Maintenance Agreement or the Non-Disclosure Agreement to be observed or performed by NORCOM, or any wrongful act or negligence of NORCOM or its agents or employees which relates to this Agreement, the Software License Agreement, the Software Maintenance Agreement or the Non-Disclosure Agreement, howsoever arising. For this purpose, NORCOM, by mutual negotiation, hereby waives, with respect to the Contractor only, any immunity that would otherwise be available against such claims under the Industrial Insurance provisions of Title 51RCW.  In the event the Contractor incurs any judgment, award, and/or cost arising therefrom including attorney’s fees to enforce the provisions of this article, all such fees, expenses and costs shall be recoverable from NORCOM. 

Indemnification by Contractor.

Contractor shall protect, defend, indemnify and save harmless NORCOM, its successors and assigns together with its officers, directors, employees, and agents only from and against any and all Claims which they may incur or suffer or be put to by reason of or in connection with or arising solely from any breach, violation or non-performance by Contractor of any obligation contained in this Agreement, the Software License Agreement, the Software Maintenance Agreement or the Non-Disclosure Agreement and the Technology Resource Usage Policy to be observed or performed by Contractor or any wrongful act or negligence of Contractor or its agents or employees which relates to this Agreement, the Software License Agreement, the Software Maintenance Agreement or the Non-Disclosure Agreement, howsoever arising. For this purpose, the Contractor, by mutual negotiation, hereby waives, with respect to NORCOM only, any immunity that would otherwise be available against such claims under the Industrial Insurance provisions of Title 51RCW.  In the event NORCOM incurs any judgment, award, and/or cost arising therefrom including attorney’s fees to enforce the provisions of this article, all such fees, expenses and costs shall be recoverable from the Contractor.
Contractor shall protect, defend, indemnify, and save harmless NORCOM, its successors and permitted assigns together with its officers, directors, employees, and from and against any third party claim to the extent attributable to a violation of the intellectual property rights warranty set forth in this Agreement.  If any applicable infringement claim is initiated, or in Contractor’s sole opinion is likely to be initiated or likely to be initiated, then Contractor shall have the option, at its expense, to:

a) in addition to any other requirements of this section, modify or replace all or the infringing part of the Software so that it is no longer infringing, provided that the Software functionality does not change in any material adverse respect; or

b) procure for NORCOM the right to continue using the infringing part of the Software.

The specific indemnity contained in the preceding paragraph shall survive any termination of this Agreement and shall not be subject to the liability limitation provisions of this Agreement.

12. RISK OF LOSS; INSURANCE

The Contractor shall maintain Insurance that is sufficient to protect the Contractor’s business against all applicable risks, as set forth in Attachment B.  The Contractor will cause the Indemnified parties, as described in Section 11, to be named as additional Insureds on the policy required under the Agreement and shall cause its insurance to be primary to any Insurance  carried by the Indemnified parties. The Contractor will provide NORCOM with certificates of Insurance and other supporting materials as NORCOM reasonably may request to evidence Contractor’s continuing compliance with this Section 12.  The Contractor will be liable for all loss or damage, other than ordinary wear and tear, to NORCOM’s property in the Contractor’s possession or control that is cause by the Contractor.  In the event of any such loss or damage, the Contractor will pay NORCOM the full current replacement cost of such equipment or property within thirty (30) days after its loss or damage. 

13. ASSIGNMENT

This Agreement is not assignable by NORCOM without the prior, express, written permission of Contractor, which may not be unreasonably withheld.  Nothing in this Section xx shall derogate from NORCOM’s right to use, or sublicense, the licenses granted pursuant to the Software License Agreement specifically notwithstanding Section x(x), commencing on the expiration of the Warranty Period, CITY may also use the licenses granted hereunder for the purposes of hosting the Software for other entities that are part of the eGov Alliance and permitting individuals associated with such entities to access and use the Software and the Documentation for the xxxxxxxx (high-level descriptive)  requirements of such entities (CITY may also market such services to current and prospective members of the eGov Alliance).  All such hosting arrangements shall be conducted by CITY pursuant to documentation that: (i) will expressly acknowledge the existence of contractual relationships between CITY and CONTRACTOR; (ii) will expressly acknowledge that the termination of this Agreement will automatically result in the termination of such entities’ ability to use and access the Software pursuant to the hosting arrangements; (iii) will expressly acknowledge that the termination of the Software Maintenance Agreement will automatically result in the termination of such entities’ ability to receive support in respect of, updates of, and modifications to, the Software, in each case as contemplated by the Software Maintenance Agreement; (iv) create no obligations owing by CONTRACTOR to such entities (in that regard, CITY hereby agrees to defend, indemnify and save harmless CONTRACTOR from any claims that may be made against it by such entities in relation to the System); and (v) require such entities to comply with the provisions of this Agreement, the Purchase Agreement and the Software Maintenance Agreement, to the extent applicable, it being acknowledged that a breach of the terms of any such agreement by any party with obligations thereunder may result in the termination of such agreements in accordance with the provisions thereof.  This Agreement may be assigned by CONTRACTOR, subject to NORCOM’s approval, not to be unreasonably withheld or delayed, provided that CONTRACTOR shall be entitled to assign this Agreement without NORCOM’s approval if the assignment occurs in connection with a sale or transfer by CONTRACTOR of all or substantially all its assets; and provided always that the assignee executes an assumption agreement pursuant to which it agrees to be bound by the provisions of this Agreement.

14. CHOICE OF LAW

Except to the extent that this Agreement is governed by the laws of the United States, this Agreement shall be governed, interpreted and enforced in accordance with the laws of the State of Washington without regard to its conflict of laws provisions and not including the United Nations Convention on Contracts for the International Sale of Goods if such convention would otherwise be applicable.  Any action or proceeding arising under this Agreement shall be subject to the jurisdiction of the State or Federal Courts for King County, Washington.

15. DISPUTE RESOLUTION

The parties desire, if possible, to resolve disputes, controversies and claims (“Disputes”) arising out of this Agreement without litigation. To that end at the written request of a party, each party shall appoint a knowledgeable, responsible management representative to meet and negotiate in good faith to resolve any Dispute arising under this Agreement.  The parties intend that these negotiations be conducted by non-lawyer, business representatives.  The discussions shall be left to the discretion of the representatives.

If negotiations do not resolve the Dispute within sixty (60) days, the Dispute shall be submitted to the parties’ respective legal departments for further action, and the matter may be submitted by either party on written notice to the other (which notice shall describe the matter in reasonable detail and set out three candidates that the moving party is prepared to accept as mediator) to non-binding mediation by a mediator mutually acceptable to the parties, or in the absence of such agreement within five (5) days following a party indicating that it wishes to have a Dispute mediated, then with Judicial Dispute Resolution, LLC.  Such mediation shall be conducted pursuant to the rules and procedures of mediation promulgated by the American Arbitration Association.

Each party shall bear its own cost of these dispute resolution procedures.  The parties shall equally share the fees of the mediation and the mediator.

Notwithstanding the foregoing, either party shall be entitled to commence legal proceedings seeking such preliminary, interim or conservatory measures, including mandatory, declaratory or injunctive relief as may be necessary to define or protect the rights and enforce the obligations contained herein pending the final settlement or adjudication of a Dispute.

In the event any form of litigation is instituted, the substantially prevailing party shall be entitled to attorneys’ fees. 

16. ENTIRE AGREEMENT

This Agreement and its Exhibits or amendment(s) represent the entire agreement between the parties hereto and a final expression of their agreements with respect to the subject matter of this Agreement and supersedes all prior written agreements, oral agreements, representations, understandings or negotiations with respect to the matters covered by this Agreement.  Any changes or modifications to this Agreement must be agreed upon and in writing to be effective.

17. WAIVER

The non-enforcement of any provision of this Agreement, or failure to insist on strict compliance with any of the terms, covenants or conditions hereof, shall not be deemed a waiver of any right granted under this Agreement; nor shall any waiver of any right granted hereunder on one occasion be deemed a waiver at any other time.

No term or provision hereof shall be deemed waived and no breach excused unless such waiver or consent shall be in writing and signed by the party claimed to have waived or consented.  Any consent by any party to or waiver of a breach by the other, whether expressed or implied, shall not constitute consent to, waiver of or excuse for any other, different or subsequent breach.

18. SEVERABILITY

In the event that any clause of this Agreement is found by a court validly asserting jurisdiction to be invalid or otherwise unenforceable, that clause will be considered void to the extent it is contrary to the applicable law, but such a finding shall not affect the validity of any other clause of the Agreement, and the rest of the Agreement shall remain in full force and effect.

19. FORCE MAJEURE/EXCUSABLE DELAY

Neither party shall be responsible for failure to fulfill its obligations hereunder or liable for damages resulting from unforeseen circumstances or occurrences beyond the non-performing party’s reasonable control, including but not limited to delay of carriers, complete or partial shutdown of plant, unavailability of equipment or software from suppliers, acts of God, war, riot or insurrection, embargoes, acts of government, civil or military authorities, catastrophe, fire, floods, strikes, shortages of transportation, facilities fuel, energy, labor or material acts of a public enemy. In the event of such delay, delivery or performance shall be extended for a period of time as may be reasonably necessary to compensate for such delay. CONTRACTOR shall notify NORCOM of the occurrence of an event or circumstance described in this provision promptly upon receiving actual notice of such event or circumstance.

20. DISCRIMINATION AND COMPLIANCE WITH LAWS  

CONTRACTOR agrees not to discriminate against any employee or applicant for employment or any other person in the performance of this Agreement because of race, creed, color, national origin, marital status, sex, age, disability, or other circumstance prohibited by federal, state or local law or ordinance, except for a bona fide occupational qualification.

CONTRACTOR shall comply with all federal, state and local laws and ordinances applicable to the work to be done under this Agreement.
Violation of this section entitled “Discrimination and Compliance with Laws” shall be a material breach of this Agreement and grounds for cancellation, termination or suspension of the Agreement by NORCOM, in whole or in part, and may result in ineligibility for further work for NORCOM.

CONTRACTOR, its agents, employees or subcontractors shall conform in all respects with physical, fire, or other published security regulations while on NORCOM’s premises.

21. CONSTRUCTION AND HEADINGS

The division of this Agreement into sections and the use of headings of sections and subsections are for convenient reference only and shall not be deemed to limit, construe, affect, modify, or alter the meaning of such sections or subsections.

22. INDEPENDENT CONTRACTOR RELATIONSHIP

CONTRACTOR and NORCOM intend that an independent contractor-employer relationship will be created with this Agreement.  NORCOM is interested only in the results to be achieved, and conduct and control of the work will lie solely with CONTRACTOR.  CONTRACTOR shall not be considered an agent or employee of NORCOM for any purpose, and the employees of CONTRACTOR and are not entitled to any of the benefits that NORCOM provides for its employees.   CONTRACTOR agrees to indemnify NORCOM for any liability for taxes or benefits for CONTRACTOR’s employees.

23. AUTHORITY

Each party has full power and authority to enter into and perform this Agreement, and the person signing this Agreement on behalf of each party has been properly authorized and empowered to enter into this Agreement.  Each party further acknowledges that it has read this Agreement, understands it, and agrees to be bound by it.

The parties’ acceptance is expressly limited to the terms hereof and no different or additional terms contained in any purchase order, confirmation or other writing shall have any force or effect unless expressly agreed to in writing by the parties.

24. GENERAL TERMS

This Agreement shall be binding on the successors and assigns of the parties hereto and shall inure to the benefit of the successors and permitted assigns of the parties hereto, but nothing in this paragraph shall be construed as a consent to any assignment of this Agreement by either party except as provided in the ASSIGNMENT section of this Agreement.

This Agreement shall not become a binding contract until signed by an authorized officer of both parties, and it is effective as of the date so signed.

All references to amounts of money in this Agreement refer to U.S. currency.

This Agreement may be executed in any number of identical counterparts, and each such counterpart shall be deemed a duplicate original thereof.

The provisions contained herein shall not be construed in favor of or against either party because that party or its counsel drafted this Agreement, but shall be construed as if all parties prepared this Agreement.

Whenever the singular number is used in this Agreement and when required by the context, the same shall include the plural, and the use of any gender, be it masculine, feminine or neuter, shall include all of the genders.

A facsimile of this Agreement, its exhibits and amendments, and notices and documents prepared under this Agreement, generated by a facsimile machine (as well as a photocopy thereof) shall be treated as an original.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first written above.

	NORCOM
	
	VENDOR NAME



	Accepted By (Signature)

	
	Accepted By (Signature)

	
	
	Name of Signer

	Printed Name

	
	Printed Name

	
	
	

	Title:  (City Manager or Designee)

	
	Title of Signer

	
	
	Month Day, 20xx

	Date
	
	Date


	NORCOM
	
	VENDOR NAME



	Accepted as to Form by (Signature)

	
	Accepted By (Signature)

	
	
	Name of Signer

	Printed Name

	
	Printed Name

	
	
	

	Title:  (Assistant City Attorney)

	
	Title of Signer

	
	
	Month Day, 20xx

	Date
	
	Date


EXHIBIT “A”
LIST OF MAINTAINED SOFTWARE
1.
The Software

Include description of the software along with a list of what is included for modules and sub-modules.  The basic application name package is comprised of the following individual modules and sub-modules, as further described in Addendum X to the Purchase Agreement – Project Scope of Work, that perform all the  functions of a specify functions of system as indicated in the Purchase Agreement and includes all media and other materials related thereto:

	Modules and Sub-Modules

	· 
	· 


2.
Required Programs
Insert detailed list of required programs.  Sample list included below:

-
Windows 98/2000//NT/XP

-
Appropriate Network Software

-
P.C. Anywhere 10.0 or VPN type remote access software compatible with Consultant
-
Database 

EXHIBIT “B”
XXX LEVEL SUPPORT
The XXX Support Plan is the premium support service offered by Vendor Name.  A detailed list of the services provided under the XXX Support Plan follows:

Insert detailed list of services to be performed by this agreement.  Sample list included below:

· Full access to new software upgrades and product releases

· Access to Support Web page

· Access to Support Knowledge Base via the Web

· Access to Frequently Asked Questions page via the Web

· Access to the Support Department via the Web, e-mail, fax and 1-800 Support Hot Line

· 24 hours per day, 7 days per week Support (weekends must be scheduled in advance). This pertains not just to the support desk, but also to activities during evening and night hours when the system is not in use

· Up to five Users designated to submit items to the Support Department

· Set-up of a test system at your organization, and training for your staff on how to maintain the test system

EXHIBIT “C”
ANNUAL SUPPORT FEE
The annual support fee for <insert product name> is calculated at xx% of the total fees for the software licenses granted by the Contractor to NORCOM. If NORCOM purchases additional software licenses during the term of this agreement, Contractor’s current pricing policies provide that the annual support fee will increase by xx% of the additional incremental software license fees at the time of the software purchase.

The first year's support for <insert product name> is calculated as follows:

NORCOM’s Total Software License Fees:  $xx,xxx * .xx = $xx,xxx Annual Support Fee

                                     Original Software License Cost   *   Percent   =   Annual Support Fee 

EXHIBIT “D”
RESPONSE PROCEDURES

1. PROBLEM REPORTING PROCEDURE:
NORCOM may report errors or problems to CONTRACTOR in the following manner:

By Phone, currently at (800) xxx-xxxx (plus emergency cell phone as provided from time to time)
By Fax, currently at (xxx) xxx-xxxx

By Email at xxxx@xxx.com
By website software support product

NORCOM will cooperate with CONTRACTOR to provide information concerning any suspected error or problem reported.

The escalation procedures in Section 3 will apply if CONTRACTOR does not meet these time periods.

2. GUARANTEED RESPONSE:

CONTRACTOR agrees to respond to support calls from NORCOM, during the identified hours of availability, as follows:

CRITICAL CALLS
Description:
A critical software error, which severely impacts the ability of NORCOM to perform normal business functions.  Such Software Errors include:

· Server or Client lockup caused by Supplied Software failure

· Data corruption caused by Supplied Software failure

· Any other critical work disruption caused by Supplied Software failure

· Interference with User’s ability to respond to customer inquiries caused by Supplied Software failure

· Interruption of customer self-service functions caused by Supplied Software failure
Initial Response:
CONTRACTOR will respond within one (1) hour after an individual has been contacted.  During regular business hours (specify range of hours e.g. 7:00 a.m. – 8:00 p.m. Pacific Standard Time), it will be presumed that CONTRACTOR has been contacted immediately after CITY has reported the problem.  After regular business hours, CITY will follow CONTRACTOR protocols (with emergency numbers) until a representative of CONTRACTOR is contacted.

Resolution Response:
CONTRACTOR will work continuously to resolve the issue.  In the meantime CONTRACTOR will provide NORCOM with an acceptable workaround solution.  The goal for restoring service for a critical situation is within one business day.  If service cannot be restored within this time period, CONTRACTOR will provide a detailed response plan to CITY indicating a diagnosis, steps already taken and plan to resolve the problem with estimated resolution time.

Notification:
CONTRACTOR will update NORCOM’s designated representative of progress frequently during problem resolution and provide a final report of the status of the system once the workaround has been provided and when the problem has been resolved.

SERIOUS CALLS

Description:
A non-critical Software Error, which prevents the User from performing xxxx (specify function) or xxxx (specify function) functions.  This would include functions such as xxx, xxx, xxx, and xxx (specify functions).

Initial Response:
CONTRACTOR will respond within four (4) hours after an individual has been contacted.  During regular business hours ( specify range of hours e.g. 7:00 a.m. – 8:00 p.m. Pacific Standard Time)), it will be presumed that CONTRACTOR has been contacted immediately after CITY has reported the problem.  After regular business hours, CITY will follow CONTRACTOR protocols (with emergency numbers) until a representative of CONTRACTOR is contacted.

Resolution Response:
CONTRACTOR will work continuously to resolve the issue.  In the meantime the CONTRACTOR will provide NORCOM with an acceptable workaround solution and then to completely resolve the problem.  The goal for restoring service for a serious response situation is within two (2) business days.

Notification:
CONTRACTOR will notify NORCOM’s designated representative when a workaround has been provided and when the problem has been resolved.

ROUTINE CALLS

Description:
A routine call would result from a request for service that does not impact business operations.  This classification would be used to request routine maintenance, upgrading, data issues, and questions or inquiries relating to the Supplied Software’s functionality, system administration or installation.  Cosmetic, documentation, or other reporting problems would also fall under this category.

Initial Response:
CONTRACTOR will respond within eight (8) hours after an individual has been contacted.  During regular business hours ( specify range of hours e.g. 7:00 a.m. – 8:00 p.m. Pacific Standard Time)), it will be presumed that CONTRACTOR has been contacted immediately after CITY has reported the problem.  After regular business hours, CITY will follow CONTRACTOR protocols (with emergency numbers) until a representative of CONTRACTOR is contacted.

Resolution Response:
CONTRACTOR will work as needed to provide NORCOM with a resolution to the problem.  The goal for resolving a failure response situation is within xxx (x) business days.

Notification:
CONTRACTOR will notify NORCOM’s designated representative when the problem has been resolved.

The response time periods set out above shall be measured from the time CITY logs the call via the options listed above, and shall end when CONTRACTOR contacts the designated CITY Representative.  The Targeted Fix Time set forth above shall be measured from the time CITY logs the call via the options listed above, and shall end when CONTRACTOR has successfully implemented the correction or patch.

3. PROBLEM ESCALATION:

If a reported problem is not progressing as set forth above, CITY shall escalate the problem by notifying the appropriate personnel as provided in the list below:

Please insert problem escalation procedure.  It could be as simple as a list of vendor staff members in a hierarchical order of who to call.
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