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Donna Lemke 
2016 W. Lk Samm. Pkwy SE 
Bellevue, WA  98008 
Lemke19@comcast.net 
 

We heard tonight from staff that a house next to a stream that is an 
existing structure can be torn down and rebuilt on the footprint 
without triggering any requirements, extra plantings etc., tearing 
out of bulkheads or docks and hiring of consultants at exorbitant 
fees.  We hope that this exemption for an existing house will remain 
valid in the CAO.  What if the foundation needs some repair?  We 
also want staff, commissioners, etc of Bellevue to strongly 
encourage King County to clean the outlet of Lake Sammamish to 
lower lake levels. 

 
1.  Please be aware that the state has Lake Sammamish on plan to 

regulate the phosphorous levels in the lake.  There is a certain 
level which cannot be exceeded without triggering expanded 
run‐off control.  Please Google this document if you are not 
aware of it.  It must be honored. 

2. Also why 50 ft instead of 35 ft which other municipalities have 
required?  It seems like grabbing of private property.   

 
Please recognize that Lk. Samm’s water levels fluctuate and that the 
high levels will wash out any vegetation that is planted, especially in 
the Bellevue Shoreline area.  This adds phosphorous to the lake that 
would not be introduced if Lake levels were better controlled.   
 
Also please understand how small an impact waterfront activity has on 
the lake.  (.01% of the watershed)  Concentrate on the real problem 
which is run off. Maintain the holding ponds, especially those feeding 
into Phantom Lake 
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Terry J. Lemke 
2016 W. Lk Samm. Pkwy SE 
Bellevue, WA  98008 
Lemke19@comcast.net 
 
 
 

The fact that the proposed regs are 250 pages is unworkable.  No one is 
going to read through 350 pages.  I heard that staff included referenced 
regulations and that contributes to the length.  
 
It is easier to write a lengthy document than to condense it but condense 
it we must if the people it is intended to regulate are to understand it 
and if the City of Bellevue is to be able to implement it. 
 
I would ask that the Planning Commission ask the staff to make a 20 page 
summary of key provisions 
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Barbara Hancock 
2644 W. Lk Samm Pkwy SE 
Bellevue, WA  98008 
bhoffice@comcast.net 

Please stop spending tax payer’s money on this Shoreline Plan.  Just 
adopt Redmond’s Plan 

 

Draft SMP Comment #3 - Barbara Hancock 
April 20, 2011 Open House

Comment #3
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Bud Norquist 
372 W. Lk Samm Pkwy NE 
Bellevue, WA  98008 
ladyvey@aol.com (check 
email) 

Heidi & Pat – Just wanted to comment that we noticed you must 
have listened to some of what all of us were saying over the 
months…. A few of the restrictions have eased and actually look 
“fair”.   (Lakey Norquist) 
 
It appears that the lake level, which is a moving target needs to be 
fixed in stone (*30.57 NAVD = 27.0 NGVD).  This is a very good 
standard.  Going up to 31.8 NAVD will hurt many property owners 
that have to move the 50’ set back 10 feet closer to their homes (Bud 
Norquist) 
 

 

Draft SMP Comment #4 - Bud Norquist 
April 20, 2011 Open House

Comment #4

mailto:ladyvey@aol.com
hbedwell
4.14.2



Draft SMP Comment #4 - Bud Norquist 
May 25, 2011 Pubic Hearing

Comment #4

hbedwell
4.34.44.5

hbedwell




Draft SMP Comment #4 - Bud Norquist 
May 25, 2011 Pubic Hearing

Comment #4



Bud Nordquist,  some of the serious unintended consequences will result from conflicts 
within the plan.  For instance, a plan that fits shoreline activity on Lake 
Washington may not work for Lake Sammamish given that the former is 
controlled by government locks and the latter is controlled by a weir.  
Different problems cannot be solved by the same stroke of a pen.  If logs 
are used on Lake Sammamish to stabilize the shoreline and prevent 
natural erosion, the result will be floating debris and littered shorelines.  
There are places near Marymoor farm where the outlet is currently only 
ten feet wide.  Docks up and down the lake are under water.  If the weir 
had been maintained as it was designed, the lake level would be stable.  In 
1999, well after the weir was constructed, the ordinary high water mark 
was 30 feet; the draft Shoreline Master Program puts the mark at 32 feet.  
The increased lake level puts far more shoreline property in jeopardy of 
being nonconforming as a result.  He said he lives in a boathouse on the 
property originally owned by his parents.  He said it has been remodeled 
several times over the years; his children will want to live there as well and 
remodel the home as they see fit.  If the home were to be moved back 50 
feet to match the neighbors on each side, the requirement to plant native 
vegetation and trees would kick in and the views of the lake would be 
blocked, all aimed at correcting a problem that does not exist.   
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Draft SMP Comment #4 - Bud Norquist 
After Hearing Written Comments
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Draft SMP Comment #4 - Bud Norquist 
After Hearing Written Comments
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Draft SMP Comment #4 - Bud Norquist 
After Hearing Written Comments
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Draft SMP Comment #4 - Bud Norquist 
After Hearing Written Comments

Comment #4



John Strong 
1604 W. Lk Samm Pkwy NE 
Bellevue, WA  98008 
Strong.Guo@gmail.com 
 

Since 2005, the distance that my house impacts shoreline regulations 
and expense has increased from 25 to 50 feet, if I ignore the change 
in OHWM.  At my house, the change in OHWM definition of about 
1.4 feet means about 15 feet of shoreline that is ignored.  Thus, 
relation to the older (3 years ago) OHWM, I move have to be 50 + 15 
= 65 feet.  In 4 years, the regulated distance has changed from 25 to 
65 feet.  It’s a bit ridiculous.  Don’t change both at the same time.  
Pick one of the other.    
 
I have an old dock that conforms dimensionally to the new rules.  I 
want to have it rebuild to the same legal dimensions as I have today 
with new legal materials.  The proposed SMP says I still need to do 
mitigations.  Why?  I’m already improving things with the new 
materials. 
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April 20, 2011 Open House

Comment #5

mailto:Strong.Guo@gmail.com
hbedwell
5.15.2



Draft SMP Comment #5 - John Strong 
May 25, 2011 Public Hearing
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Draft SMP Comment #5 - John Strong 
May 25, 2011 Public Hearing
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Draft SMP Comment #5 - John Strong 
May 25, 2011 Public Hearing
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Draft SMP Comment #5 - John Strong 
May 25, 2011 Public Hearing

Comment #5
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John Strong,  he along with William Barger, PE, Vic Bishop, PE, Terry Lempke, PE, Michael 
Mariano, PE, Martin Nizlek, PE, Bud Nordquist, PE, and Mark Susland, PE, all 
of whom live on the shorelines, as professional engineers balance safety and 
regulatory requirements against cost.  He said that discipline is lacking in the 
draft Shoreline Master Program.  He submitted to the Commission a letter 
authored by the named persons in which it was stated that the group finds 
in the draft the potential for serious unintended consequences.  It fails to 
systematically identify specific local lakeshore issues and conditions.  It 
disregards the magnitude and relationship of other systems impacts.  It fails 
to resolve identifiable incompatibilities and conflicts.  It avoids 
quantification, thus preventing essential cost‐effectiveness evaluation.  It 
places undue burdens on shoreline property owners and fails to accomplish 
a clearly defined set of objectives.  The Commission was asked to consider 
the issues raised in developing a recommendation to the City Council.  With 
regard to lake water levels, he said in the case of Lake Sammamish the 
Sammamish River weir and transition zone at Marymoor Park have 
witnessed a 40 percent reduction in outflow over the past eight years 
created by reduced maintenance action on the part of King County.  The 
Corps of Engineers has voiced warnings about the consequences of the 
conditions, but remedial action is not imminent.  Public safety and improved 
real property have been impacted by the high water conditions.  Properties 
on Lake Sammamish and Lake Washington have been inundated and 
improvements such as docks have been subjected to deterioration and 
complete loss.  The ordinary high water mark has been moved higher, a fact 
that is reflected in the draft document and which has affected many 
property owners.  Numbers have been sacrificed in the draft.  A subjective 
assessment characterizing the ecological functions of sections of Bellevue 
shorelines is offered as the basis of a no net loss goal.  Large dollar 
expenditures would be imposed on property owners based on how someone 
felt about their shoreline.  A similar subjective decision environment would 
not be accessible in city contract bidding processes or outside of 
government.  The state’s shoreline guidelines defines the elements of 
ecological function: 1) must be assessed in a precise manner; 2) should be 
related specifically to objectives and costs; and 3) should not be viewed as 
the sole basis for decision making.  Requirements placed on homeowners 
must be shown to have a meaningful benefit on a quantifiable basis within 
the no net loss concept.  Government expenditures are prioritized based on 
anticipated effectiveness, and the same must apply to the governed.  
Property owners having to spend thousands of dollars on remedial measures 
should be assured that something good will come of the outlay.  The plan is 
not clear with regard to what the city is attempting to achieve.  Merely 
measuring the number of feet of bulkhead removed from the shorelines 
does not constitute a meaningful and reasonable goal.  If definitive science 
formed the basis of the plan, goals and objectives would be readily 
definable, quantifiable, and ultimately monitored.  Every provision of the 
plan should be examined against the test of solid science and engineering 
evidence.  A vague assurance of precaution is not an acceptable basis for the 
expenditure of either citizen funds or municipal tax dollars.  The Commission 
must step back and assure that unintended consequences in the aggregate 
do not undermine the effectiveness of the entire program.   
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Richard Foley 
3110 W. Lk Samm Pkwy SE 
Bellevue, WA  98008 
healthwisenw@comcast.net 
 

The High water mark for Lake Sammamish is now considerably 
higher than was officially established in the 1970’s.  This is due, for 
the most part to the fact that the water level in the lake is not 
adequately controlled and properties are being damaged each 
winter.  If water level is in the purview of King County, we would 
hope our Planning Commission would voice the concerns of 
Bellevue property owners to the appropriate individuals at the 
County level.   I have lived on Lake Sammamish for 35 years and my 
property is sustaining damage 

 

Draft SMP Comment #6 - Richard Foley 
April 20, 2011 Open House

Comment #6
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Lisa Tompkins Saaden 
PO Box 3233 
Bellevue, WA  98009 
veryglobal@gmail.com 
 

Thank you for having this.  I like the low pressure atmosphere but 
everyone was very helpful as needed.  I think this event fits a variety 
of “people‐styles”.  We came for information and received more 
than we expected.  The handouts are great.  Thank you again. 

 

Draft SMP Comment #7 - Lisa Tompkins Saaden 
April 20, 2011 Open House

Comment #7
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Rick Carovano 
1622 W. Lk Samm Pkwy SE 
Bellevue, WA  98008 
r.k.carovano@comcast.net 
 

SMP Problems: 
1) Poor  Science 
2) Overly Complex… 350 pages 
3) Redundant w/Army Corp Bellevue Regs (Trees) 
4) Burdensome on waterfront owners v. uphill property 
5) No objective measurement as to success of these regs 
6) Setbacks unnecessarily large 
7) Private recreation use not recognized 
8) Property devaluation through setbacks and water.  Front 

trees & vegetation 
9) Bellevue is overreaching in attempting to control waterfront 

in order to make use and/or redevelopment impossible or 
prohibitively expensive in order to drive out private property 
owners 

 

Draft SMP Comment #8 - Rick Carovano 
April 20, 2011 Open House

Comment #8

mailto:r.k.carovano@comcast.net
hbedwell
8.18.28.38.48.58.68.78.8



Mark Sussman 
3110 W. Lk Samm Pkwy SE 
Bellevue, WA  98008 
msuss@comcast.net 
 

1) Would like to see some in depth discussion under auspices of 
City Council on two aspects of Bellevue SMP: 
i. The science behind the regulations… how specific can 

it be applied to the situations covered by the 
regulations 

ii. How carefully has SMP been audited against the 
State Law (WAC/RCW) for both compliance and over‐
reach? 

 

Draft SMP Comment #9 - Mark Sussman 
April 20, 2011 Open House

Comment #9
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Kirk McEwan 
4047 120th Avenue SE 
Bellevue, WA  98006 
kirkmcewan@hotmail.com 
 

For shared docks, provisions should be made for both families to 
have covered moorage if desired.   
 
If both neighbors are ok with a change, i.e. lengthening of dock, but 
one is going to pay for it, the existing dock should not have to be 
replaced if in good condition 

 

Draft SMP Comment #10 - Kirk McEwan 
April 20, 2011 Open House 

Comment #10
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Craig Foreman 
craig@foremanonline.com 
 

I was told that a 50’ “butler/setback” is being proposed because the 
commission thinks that it’s the minimum that the state will accept.  
We should propose less than 50’  

1.  To be more consistent w/neighborly community; and 
2. What if the state would accept less than 50’?  We should ask 

for 25 and have them tell us it’s not enough.  Maybe they 
would settle for 25’ or 35’. 

 

Draft SMP Comment #11 - Craig Foreman 
April 20, 2011 Open House

Comment #11
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Unknown  The condition of the weir and the surrounding area dramatically 
affects the Lakes water level.  This issue needs to be addressed 
immediately or any studies concerning OHWM are invalid and 
unsound 

 

Draft SMP Comment #12 - Unknown A 
April 20, 2011 Open House

Comment #12
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Mike Mariano 
16341 SE 16th Street 
Bellevue, WA 

The SMP is being handled in a “vacuum”.  It tries to avoid the water 
quality and water quantities and yet is based on a “Shoreline 
wetland edge” that is arbitrarily set and maintained by the City. 
 
Phantom Lake is private but is also a watershed drainage outlet; the 
City has an outlet easement and yet fails to perform its maintenance 
responsibilities causing artificial high lake levels. 
 
For example, the weir had lagging in it up to 4/3/11 removed 
4/4/11….  So we had flooding all winter and saturated soil all winter 
unnecessarily.  And the City wants to ‘maintain the shore line’? 

 

Draft SMP Comment #13 - Mike Mariano 
April 20, 2011 Open House

Comment #13
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Draft SMP Public Comment #13 - Mike Mariano 
May 25, 2011 Public Hearing
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Draft SMP Public Comment #13 - Mike Mariano 
May 25, 2011 Public Hearing
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Draft SMP Public Comment #13 - Mike Mariano 
May 25, 2011 Public Hearing

Comment #13



Mike Mariano,  he is a civil engineer and has been a Phantom Lake shoreline property owner 
since 1983.  He voiced his support for the statements made by the various 
Washington Sensible Shorelines Association representatives.  He said the 
1976 annexation of East Bellevue established an increased city stewardship 
for the urbanization of the community, along with management of 
opportunities, resources and impacts.  The stewardship has been challenged 
by overly complicated, frequently disjointed, uncoordinated and increasingly 
restrictive regulations and policies affecting the jurisdictional interests in the 
public and private water resources.  The draft Shoreline Master Program and 
the surface water management plan policies fail to strike the right balance 
between public interest and private property rights.  As an example of the 
systematic failure to address lake‐specific issues, Lake Washington and 
Phantom Lake are controlled by manmade devices and conveyances under 
the jurisdiction of the county and the city.  The effectiveness of the outflows 
has been compromised by the lack of maintenance aimed at assuring the 
designed functionality.  The Sammamish River weir transition zone at 
Marymoor Park has witnessed a significant reduction in outflow capacity over 
the last eight years, for which there is good documentation.  It should be 
recognized that Phantom Lake has served as a reservoir and continues to do 
so; it is well documented that as far back as the 1970s the county and the city 
purposefully directed into it stormwater and landfill seepage that far 
exceeded the capacity of the lake.  The outflow to Larson Lake has been 
intentionally and systematically obstructed.  The 1990 easements granted to 
the city for the purpose of maintaining the Phantom Lake outflow weir 
facilities have not been honored.  Public safety and real properties have been 
affected by the actions and inactions.  On both Lake Sammamish and 
Phantom Lake the ordinary high water mark has been artificially moved 
higher, the result of which has been the erosion of otherwise stable shores 
from wind and wave action, and the destruction of upland vegetation and 
trees.  The quality of the waters in Phantom Lake have suffered and 
cyanobacteria blooms have become a regular and dangerous occurrence.  The 
city’s actions to maintain the lake level in Phantom Lake has blatantly ignored 
the shoreline soil peat conditions; as such it is affecting properties, 
structurally compromising residential buildings, patios and other 
improvements.  As an example of the failure of the Shoreline Master Program 
to systematical consider broader impacts, the failure to sufficiently address 
increased surface water volumes directed into the lakes via the city’s 
stormwater conveyance and discharge system was highlighted.  Phantom 
Lake has morphed from a manmade agricultural lake to one abutting single 
family residential and passive public parks and open space.  As such, the lake 
site conveys watershed stormwater runoff to downstream discharge points.  
It has been purposefully and artificially manipulated to serve as a stormwater 
detention facility.  A staff memo dated April 4, 1984, evaluated the basis for a 
Phantom Lake outlet control weir to provide a detention function.  The 
stormwater conveyance infrastructure in and out of the lake are based on 
Comprehensive Plan zoning and allowed land uses only recently updated 
which are not reflected in either the Shoreline Master Program or the 
stormwater management plan.  There has been a great trend in the area to 
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allow rezoning of single family lots into smaller residential and/or multifamily 
lots.  While there are positive reasons for increasing residential population 
densities, there are also negative consequences being overlooked.  The 
increase in impervious surface areas for buildings and other hard surfaces is 
adding to unprecedented flooding and erosion problems throughout the 
city’s watersheds; Phantom Lake and Lake Washington are not excluded.  It 
has been documented that for each inch of lake level rise five to fifteen feet 
of shoreline property is inundated.  The Shoreline Master Program should 
assert that all rezones and redevelopment of existing residential properties 
within defined city drainage watershed basins must comply with all retention 
standards; that alone might have a greater impact on protecting shoreline 
ecological function that other actions taken by lakeside property owners.  The 
city should take responsibility for where its stewardship has failed.  It must 
assure that new policies will produce desired results, not unintended 
consequences. 
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From: Helland, Carol
To: Paine, Michael; Bedwell, Heidi; Pyle, David; 

Drews, Catherine; 
Subject: Fwd: Nice to meet you
Date: Thursday, April 21, 2011 6:50:14 AM

FYI

Sent from my Verizon Wireless Phone 

----- Forwarded message ----- 
From: "Michael Booth" <michael.s.booth@gmail.com> 
Date: Wed, Apr 20, 2011 11:07 pm 
Subject: Nice to meet you 
To: "Helland, Carol" <CHelland@bellevuewa.gov>, "Inghram, Paul" 
<PInghram@bellevuewa.gov>

Thanks for the helpful information at tonight's SMP open house.  You were 
both helpful, knowledgeable, and personable. 

I've included the email I sent on to the Rosemont Beach group 
summarizing what I learned.  Hopefully I didn't misrepresent anything too 
badly.

-Mike Booth 

---------- Forwarded message ---------- 
From: Michael Booth <michael.s.booth@gmail.com>
Date: Wed, Apr 20, 2011 at 11:00 PM 
Subject: Some data from the City Hall open house about the Shoreline 
Master Plan 
To: rosemontbeach@yahoogroups.com

After hearing about the Shoreline Master Plan from this e-mail group the 
other day, I decided to go to the open house discussion about it at City 
Hall this evening.  Our family is new to Rosemont Beach (we're at 696), 
and I wanted to learn more about how this all works. 

I've attached pictures I took of the informational posters they had set up 
to address common questions and concerns.  They were pretty useful. 
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I spoke with several officials at the open house, but most of my data 
comes primarily from Carol Helland (Land Use Director, 
chelland@bellevuewa.gov, 425-452-2724) and Paul Inghram (Planning 
Manager, pinghram@bellevuewa.gov, 425-452-4070).

Here are some specifics I learned  (NOTE: This is my summary from 
memory, and I could have some details wrong. Use at your own risk!): 

* The Ordinary High Water Mark (OHWM) is not being changed. The 
existing 1971 level remains in place, and is the default value to use.
However, you will be able to have a site-specific evaluation done if you 
think your location's water level is different. 
* The setback distance from the OHWM is being increased from the 
current distance of 25' to 50' 
* The existing footprint of houses/structures closer than 50' (up to 25') 
are "grandfathered in".  In other words, if you can remodel within that 
footprint (for the part of the structure within 50' of the water), no 
additional permits/etc are needed. 
* You can repair/maintain existing shoreline as-is, without permits.
Retaining walls, docks, grass, landscape, etc are "grandfathered in".
* If more than 50% of your retaining wall needs repair, that is considered 
new construction and falls under the new rules. 
* If more than 20% of your dock's decking needs replacement, it will have 
to be with grated decking.  Why the grated decking?  Sunlight.  Bass 
thrive in the dark under the decks, and eat the juvenile salmon that swim 
by in the shallows. 

The city also has a webpage with information, including the entire SMP 
draft document, here: http://www.bellevuewa.gov/shoreline-master-plan.
htm

Hopefully this is helpful information. 

-Mike Booth @ 696 

--
-Mike
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Merwyn Haneberg,  his home is on the south side of Phantom Lake.  He said he is currently 
constructing an addition to his home.  He shared with the Commission a site 
plan of the property that was used to obtain the necessary building permits 
and demonstrated how the property would be divided up under the 
proposed regulations.  The south side of the lake has a lot of wetlands, the 
setback from which is 110 feet in addition to a 20‐foot building setback.  The 
only way to make improvements to the property would be to obtain a critical 
areas land use permit, at a cost of at least $2700, in addition to a building 
permit; the critical areas permit includes possible land surveys, vegetation 
management plans, unspecified quantities of trees, shrubs and ground cover 
plants, additional consultant fees, and the posting of bonds in favor of the 
city to cover the eventual cost if something should fail on the project, all of 
which adds thousands of dollars to the overall cost of projects.  It is one 
thing to protect the environment but quite another to force the public to 
improve the environment at their own cost.  A recent enforcement action by 
the city against a neighbor, whose property has extensive wetlands, resulted 
in the city forcing the property owner to stop mowing his lawn next to his 
house.  It is high time to lighten up on regulations and to create an 
atmosphere of cooperation, something which could help to stimulate a very 
troubled building economy.  He commented that if the new regulations go 
into effect, his dock will become nonconforming both for length and width.  
The proposed limit of 250 square feet for a dock, where the dock length 
needs to be 100 feet, will mean the dock itself will only be allowed to be two 
and a half feet wide, which would not be safe.  Phantom Lake should be 
allowed 480 square feet of dock area, which is what is allowed on the other 
lakes.   
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From:   Karen Walter [KWalter@muckleshoot.nsn.us]
Sent:   Tuesday, May 10, 2011 2:24 PM
To:     Helland, Carol
Cc:     Jackson, Matthews; Paine, Michael; Radabaugh, David (ECY)
Subject:        Bellevue's Shoreline Master Program Update, 07-122342 AC, 11-103227 AD, 
Determination of Non-Significance
Attachments:    Bellevue Shoreline Master Program Update May 2011.pdf

Ms. Helland,
Attached you will find the comments from the Muckleshoot Indian Tribe Fisheries Division in response to 
the City of Bellevue’s Draft Shoreline Master Program Update documents and SEPA threshold 
determination (DNS).  A signed hard copy is also in the mail for your files. 

Please let me know if you have any questions or would like to meet to discuss these comments. 

Thank you,
Karen Walter
Watersheds and Land Use Team Leader

Muckleshoot Indian Tribe Fisheries Division
39015 172nd Ave SE
Auburn, WA 98092
253-876-3116

file:///S|/Shoreline%20Master%20Program%20Update/Draft%20SMP%20public%20comments/Karen%20Walter%20email.txt [6/2/2011 2:11:55 PM]
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MUCKLE SHOOT INDIAN TRIBE
Fisheries Division

39015 - 172nd Avenue SE . Auburn, Washington 98092-9763
Phone: (253) 939-3311 . Fax: (253) 931-0752

May 10,2011

Ms. Carol Helland
Environmental Coordinator
City of Bellevue
Development Services Department
450 110 Avenue NE, P.O. Box 90012
Bellevue, WA 98009-9012

RE: Bellevue's Shoreline Master Program Update, 07-122342 AC, 11-103227 AD,
Determination of Non-Significance

Dear Ms. Helland:

The Muckleshoot Indian Tribe Fisheries Division (MITFD) has reviewed the City of Bellevue's Draft
Shoreline Master Program (SMP), including the Draft Shoreline Policies; Draft Shoreline Regulations;
Restoration Plan; and the Shoreline Analysis Report, as well as, the threshold determination (DNS) for
this project. We are attaching our comments in the interest of protecting and restoring the Tribe's treaty
protected fisheries resources.

The MITFD appreciates the City's commitment and ongoing efforts to protect and restore salmon habitat.
Clearly, the Shoreline Master Program can be a powerful tool that City can use for this purpose. The

Draft SMP should be revised to acknowledge the importance of the Lakes Washington and Samamish
and associated shoreline tributaries for the Tribe's ceremonial, commercial and substance fisheries.
Tribal members fish in Lake Washington and Lake Sammamish, including areas within the City of
Bellevue. The City needs to ensure that the SMP and its implementation do not continue the degradation
of treaty protected fisheries resources or impact Tribal members' ability to access these resources.

Thank you for the continued opportunity to review and comment on the SMP. Please call me at 253-876-
31 16 if you would like to meet and discuss these comments.

Sincerely,

0~UkL
Karen Walter
Watersheds and Land Use Team Leader

Draft SMP Comment #16 - Muckleshoot Indian Tribe (Karen Walter) 
Prehearing Written Comments

Comment #16

dpyle
16.1

dpyle
16.216.3



Muckleshoot Indian Tribe Fisheries Division
Comments to Bellevue's Shoreline Master Program Update

May 10, 2011
Page 2

Cc: David Radabaugh, WDOE, NW Region

Matthews Jackson, Bellevue, Development Services Deparment
Michael Paine, Bellevue, Development Services Deparment
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Muckleshoot Indian Tribe Fisheries Division
Comments to Bellevue's Shoreline Master Program Update

May 10, 2011
Page 3

The following comments are linked to specific SMP documents that we reviewed. We have identified
these comments by page number and specific sections where possible. If we did not comment on a
particular document, then we had no comments to offer at this time.

Specific Comments to the Public Hearing Draft Policies May 25,2011
1. SH -70, page 19- This policy should require compliance with no net loss of functions and mitigation
sequencing. BMPs wil likely not be enough for a permanent structure in the shoreline setback. Consider
using similar language from other policies (i.e. except"... where there is no technically feasible
alternative, and where impacts to ecological functions, in both the long-and-short-term, can be adequately
mitigated. "

2. SH81 and SH82, page 21- These policies conflct regarding the location of new utilities. Policy SH81
is more protective of the shoreline environment.

3. Policy SH-83, page 21- New in-stream facilities should not be allowed; rather other non-structural steps
to avoid instream impacts to salmon habitat should be taken including on the flooding properties first,
including buying them.

4. Policy SH-86, page 21- may not be achievable as lake levels for Lake Washington and consequently
Lake Sammamish are managed by the US Army Corps of Engineers through Congressional authorization.
Furhermore, lake levels are managed such to create a reverse hydrology opposite of what native
shoreline-dependent plant and animal species including salmon in Lake Washington and Sammamish
would naturally experience.

Specific Comments to the draft Shoreline Regulations
5. 20.25E.030 Shoreline Use Charts, page 10, Aquaculture. The table should be modified to allow
aquaculture associated facilities within at least the two Urban Conservancy shoreline designations since
there may be a need to have an upland structure or facility associated with the aquaculture activity.

6. 20.25.E.060.K, Vegetation Conservation standards applicable to all shoreline development and uses,
page 16-
Trees that are cleared and are at least 4 inches in diameter and within 200 feet of the shoreline of areas
regulated under Bellevue's Shoreline Master Program (i.e. Lake Washington, Lake Sammamish, Kelsey
Creek, etc) should be placed back into the affected waterbodies or at least made available for City
restoration projects. Otherwise, there wil be an unmitigated temporal loss of future wood recruitment
necessary to create and maintain salmon habitat.

7. 20.25E.065.I.4, New and Replacement Residential Dock Standards, page 23-
This chart should have a maximum amount of overwater coverage in square feet for piers and docks. We
recommend using the standards provided in the U.S. Army Corps of Engineers regulations in the Regional
General Permit 3 (see
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Muckleshoot Indian Tribe Fisheries Division
Comments to Bellevue's Shoreline Master Program Update

May 10, 2011
Page4

http://ww.nws.usace.ary.mil/publicmenuIOCUMENTS/REG/RGP%203 %20Final%20Text%20 6-

13-05 .pdf)

8. 20.25E.080.EA.d, pages 7 and 8-
This section should have a maximum amount of overwater coverage in square feet for piers and docks.
We recommend using the standards provided in the U.S. Army Corps of 

Engineers regulations in the
Regional General Permit 3 (see
http://ww.nws.usace.army.mil/publicmenu/DOCUMENTS/REG/RGP%203 %20Final%20Text%20 6-
13-05 .pdf

9. 20.25E.065.I.4.b.v, page 26, Open-sided Boat Moorage Covers should be required to be made from
translucent materiaL.

Shoreline Restoration Plan
10. The shoreline restoration plan is a good collation of existing information and proposed proj ects from
salmon recovery plans that could occur within the City. However, the plan lacks specific details about
when the potential projects wil be implemented and the City's role (including financial) in getting these
projects completed. As a result, more details should be provided, otherwise there is no commitment that
the City's restoration plan wil be implemented.

1 1. The Shoreline Restoration Plan is an opportunity to describe the progress towards implementing the
various actions listed from the WRIA 8 Chinook Salmon Conservation Plan. The plan has been in place
for many years now and there should be some progress towards the specific projects listed in the Shoreline
Restoration Plan and/or a timeline for implementation. The WRIA8 website has a recent progress report
that may be helpfuL.

12. The proposed Larsen Lake restoration project should be removed from the Shoreline Restoration Plan
as this project has been approved for offsite mitigation needed for the Costco redevelopment project at
15025 Main Street. A new project should be proposed in its place.
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file:///S|/Shoreline%20Master%20Program%20Update/Draft%20SMP%20public%20comments/Gerry%20Lakin%20MBYC.txt

From:   Pyle, David
Sent:   Thursday, May 12, 2011 7:29 AM
To:     Paine, Michael; Bedwell, Heidi; Helland, Carol; Drews, Catherine
Subject:        FW: MBYC comment on Shoreline Management Program update
Attachments:    3rd SMP comment letter.doc

FYI….

Well crafted comments that demonstrate understanding of the issues. We should review at our next 
meeting.

DP

From: Gerald Lakin [mailto:glakin@msn.com]  
Sent: Wednesday, May 11, 2011 9:25 PM 
To: Christensen, Jeanie 
Cc: Pyle, David 
Subject: MBYC comment on Shoreline Management Program update

  
Dear Ms. Jeanie Christensen, Planning Commission Clerk 
Bellevue Planning Department 
  
Attached find final comments on the draft SMP Land Use Code from Meydenbauer Bay Yact Club.  Please 
circulate our input to the Planning Commission and include in packet materials for their May 25 meeting.  
I've also snail-mailed a hard copy to you.  Thank you. 
  
Best Regards, 
  
Gerry Lakin, representative 
MBYC Bay Committee 
425 746 7812
 

file:///S|/Shoreline%20Master%20Program%20Update/Draft%20SMP%20public%20comments/Gerry%20Lakin%20MBYC.txt [6/2/2011 1:06:14 PM]
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                                              `xçwxÇutâxÜ Utç  Yacht Club  
  Bellevue, WA 98009 
  

 
 
 
May 11, 2011 
 
 
To: Bellevue Planning Commission     
 
Subject: Shoreline Management Plan 
 
We have completed our review of the 2011 draft SMP.  Comments are attached to this 
letter and relate to Accessory Structures, Minor Expansion, Parking, Aquatic Weed 
Control and Dredging.  These comments supplement those submitted to you via email 
on April 4 relating to Public Access.  The April 4 submittal is also attached for reference. 
 
MBYC first met with Michael Paine, manager of the Development Services Dept, on 
June 17, 2009 to discuss how the SMP update might impact MBYC.  Subsequently we 
sent a letter dated July 6, 2009 to the Planning Dept summarizing our initial review of the 
updated SMP as it related to yacht clubs.  Since then we have met numerous times with 
the Planning Department to discuss issues; some of our suggestions have been 
incorporated in the SMP draft. 
 
We also have supported the following changes that have already been made: 

• Creation of a separate Yacht Club designation; 
• Elimination of a ‘critical areas buffer’ along the general Lake WA shoreline; and 
• Addition of code that allows a ‘20% minor expansion’ to existing shoreline 

developments. 
 
If you have questions regarding our input, please contact the signatory below. 
 
Thank you for making the SMP update an open public process. 
 
Sincerely, 
 
Gerry Lakin 
Director of SMP  
Committee on Neighbor and Government Relations  
 
425 746 7812 
glakin@msn.com 
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ATTACHMENT 1:  Accessory Structures, Minor Expansion, Parking, Aquatic 
Weed Control and Dredging.   
 
Demand for additional Recreational Boating areas  
 
SMP Draft Policy and LUC 20.25E.010 D.6. Recreational Boating Environment b. 
Designation Criteria could be interpreted to mean that additional RB areas may 
be designated only as a result of an increase in demand for public uses.  There is 
also a potential increase in demand for private RB facilities.  Change the 
sentence as follows: 
 
Additional RB areas may be designated as demand for public and private access 
to viewing, water-oriented recreation, and recreational boating facilities increases. 
 
Accessory structures in the shoreline jurisdiction 
 
Requirements for new accessory structures in the shoreline setback that support 
recreational facilities are given in LUC 20.25E.070 C.3.f.  However, paragraph i. 
appears to limit use of these accessory structures to the housing of emergency 
equipment and beach supplies.  Add the highlighted sentence to this paragraph 
(shown below) to indicate other accessory structure uses are appropriate.  
 

i. Accessory Structures--Limitations. One accessory structure, 
measuring less than 200 square feet and less than 15 feet high, which 
supports a water-dependant recreational use is allowed in the 
shoreline setback. Such an accessory structure may use or support 
general and/or emergency operations, such as housing emergency 
equipment and supplies associated with a swimming beach or dock or 
other water-dependent activity.  Accessory structures used to provide 
an educational or cultural component to a water-dependent activity are 
allowed in the shoreline setback. 

 
LUC 20.25E.070 C.3.g.i. allows over-water structures for yacht clubs, community 
clubs and marinas.  Add the highlighted sentence to this paragraph (shown 
below) to indicate that accessory structures used for recreational boating related 
instruction, training and meetings are appropriate. 
 

1. Over-water Structures--Limitations.  Over-water structures are allowed 
only for Yacht Clubs, Community Clubs, and Marinas or for public 
recreation and public access facilities. Over-water accessory structures 
used to support an educational or cultural component to a water-
dependent activity are allowed. Non-water-dependent commercial uses 
shall not be allowed over water, except where the use is appurtenant to 
and necessary to support water-dependent uses, such as fueling docks, 
restrooms, and boating-related retail services.   

 
LUC 20.25E.070 C. 4. states that “Minor expansions of accessory structures 
located in the shoreline setback are prohibited, except as consistent with the 
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performance criteria of C.3.d and C.3.f.”  However, C.3.d and C.3.f are applicable 
to new facilities or facilities that are expanded beyond a minor expansion (more 
than 20%).  Add the highlighted sentence to this paragraph (shown below) to 
indicate that expansion of an accessory structure as part of a minor expansion is 
allowed. 
 

iv. Maintenance and repair of accessory structures in the shoreline 
setback shall comply with repair standards set forth in LUC 20.25E.040 
for nonconforming shoreline conditions. Minor expansions of accessory 
structures located in the shoreline setback are prohibited, except as 
consistent with the performance criteria of C.3.d and C.3.f, or as 
required to support a permitted minor expansion of a Recreational 
Boating facility. 

 
Consistency in maintenance, repair and minor expansion requirements 
 
Change LUC 20.25E.080 to read the same as LUC 20.25.070 C.2.a. 
 

a. Maintenance and repair as used in this section includes actions to repair a 
failed or degraded component of a facility with the intent of restoring the 
facility to its original design condition, function, and capacity. 
Improvements not meeting the definition of maintenance and repair or 
minor expansion (less than 20% per LUC 20.25.070 C.2.b) shall be 
processed as new or expanded recreational facility.  Expansion or r 
Reconfiguration of facility components do not constitute repairs 
and are will be processed as a new or expanded non-residential moorage 
facility, boat ramp or launch. 

 
Parking to support minor expansion of RB facility 
 
LUC 20.25E.060 H. applies to development of accessory parking in addition to 
the requirements of LUC 20.20.590.  However, SMP policy and LUC do not 
explicitly state that additional accessory parking is allowed when a permitted 
minor expansion (LUC 20.25E.070 C. 2. b.) of a Recreational Boating facility is 
accomplished. Add the highlighted sentence below to LUC 20.25E.060 H. 
  
H. Accessory Parking, Loading Space, and Maintenance Access. 

2. Applicability. This section applies to development of accessory parking, 
loading space, and maintenance access within shoreline jurisdiction. The 
provisions of LUC 20.20.590 also apply, except as they conflict with 
paragraph H of this section. The requirements of this section do not apply 
to parking that is accessory to a single-family use. 

2. When Allowed. Parking, loading space, and maintenance access is 
allowed in shoreline jurisdiction only when accessory to a specific 
permitted use; otherwise these uses are prohibited in the shoreline 
jurisdiction. Additional accessory parking is allowed when part of a 
permitted minor expansion of a Recreational Boating facility. 
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Control of Aquatic Weeds 
 
Revise policy statement SH-52 as follows.  Develop regulatory concepts and 
LUC consistent with this policy.: 
 
SH-52. Discourage use of agricultural fertilizers and pesticides in the shoreline 
jurisdiction through education. , suggest alternatives such as use of Department 
of Ecology approved herbicides to control aquatic weeds w When native plant 
communities and associated habitats are threatened or where an existing water 
dependent use is restricted by the presence of aquatic weeds, their control and 
removal cannot be effectively should be accomplished by approved mechanical, 
cultural, and/or biological means.  The elimination of aquatic noxious and 
nuisance weeds will be in accordance with current DOE regulations.  The 
corresponding regulatory concepts and LUC will not preclude and/or prejudice 
the appropriate use of approved aquatic herbicides when applied in accordance 
with DOE policies and practices. 
 
Dredging 
 
The policy statement and LUC on dredging do not explicitly cover dredging 
required to maintain adequate depth for boat moorage.  It also does not identify 
the primary causes or party responsible for bringing about the need for dredging.  
The highlighted verbiage should be included in policy statement SH-97 and LUC 
20.25E.080 D.2.a. 
 
SH-97. Prohibit dredging except where necessary to maintain existing 
navigational access, boat moorage depth, existing agricultural activities, water 
quality and quantity, to implement habitat improvement projects, to comply with 
federal or state remedial actions, and to protect the public health and safety. The 
extent and the frequency of allowed dredging shall be proportional to the 
accumulation of sediments deposited by creeks, storm drains and upland 
development, and shall be the minimum necessary consistent with the purpose 
of the specific activity and local conditions.  Parties responsible for deposits of 
sediments in the Aquatic Environment that do not naturally occur should be 
responsible for their removal. 
 
20.25E.080 D. Dredging and Dredge Material Disposal 

2. Dredging – Limitations. 
a. To maintain navigability and acceptable boat moorage depth; 

provided the dredging is proportional to the accumulation of 
sediments deposited by creeks, storm drains and upland 
development limited to  and the extent of the previously approved 
dredging and/or existing authorized location, depth, and width; 
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ATTCHMENT 2: Public Access  
 
Meydenbauer Bay Yacht Club      April 4, 2011 
P.O. Box 863 
Bellevue, WA 98009       
 
To: Bellevue Planning Commission     
 
Subject: Shoreline Management Plan 
 
Our questions, concerns and input to the SMP draft have generally been addressed 
during meetings with City staff which has negated our need to comment directly to your 
Planning Commission.  However, there is an issue we feel strongly about that we would 
like to bring to your attention.  It was the same issue we raised to the Steering 
Committee and Bellevue City Council during planning of the proposed Meydenbauer Bay 
Park. 
 
During development of the Park plan, MBYC was asked to provide public access to our 
facility in conjunction with the public park.  We told the city NO and they accepted it.  We 
said that we provided selected public access already, with our youth sailing program 
which is open to the public. We also provide controlled public access during certain 
events such as Special Peoples Cruise, Opening Day, Power Squadron meetings, Coast 
Guard Auxiliary meetings, etc. Our Insurance does not permit general public access 
without our control; on-site security would have to be significantly increased.  
 
The MBYC site is 100% occupied by moorage of member boats and shoreline accessory 
use.  It doesn’t make sense to provide a portion of our private shoreline and 
infrastructure for public access when there will be 10 acres and a quarter mile of public 
shoreline next door at the new Meydenbauer Bay Park. 

SMP code supports our position.  Priority of shoreline use is given in LUC 20.25E.010 F 
and reproduced below.   

c. Priority of Uses. Development, redevelopment, and use of lakes 
Washington and Sammamish and their associated shorelands shall be prioritized 
as set forth in RCW 90.58.020(1)-(7). Pursuant to WAC 173-26-181, preferred 
uses exhibit the characteristics listed below in descending order of priority:  

i. Recognize and protect the statewide interest over local interest for 
Shorelines of Statewide Significance.  

ii. Preserve the natural character of the shorelines.  
iii. Result in long-term over short-term benefits.  
iv. Protect the resources and ecology of the shorelines.  
v. Increase public access to publicly owned areas of the shorelines.  
vi. Increase recreational opportunities for the public in the shoreline.  
vii. Provide for any other element as defined in RCW 90.58.100 deemed 

appropriate or necessary. 
 
Clearly the code requires public access only to publicly owned areas.  Access and 
water-enjoyment opportunities on privately owned areas should be provided to the public 
on a voluntary basis.  To reinforce this concept, MBYC strongly recommends changes 
given on the next page. 
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Gerry Lakin (425 746 7812, glakin@msn.com)  
 
Representative, MBYC Bay Committee 
 

RECOMMENDED CODE CHANGES 
 

• The definition of “Yacht Club” from the March 9, 2011 draft of LUC 20.25E.280 is 
given below.  The verbiage in red should be substituted for the deleted text.  It 
should be noted that this definition was initially supplied by MBYC except for the 
deleted text which was added by staff. 

 
20.25E.280 Definitions Specific to the Shoreline Overlay District 
 
Yacht Club. A yacht club is a water-dependent recreational boating club that provides 
water access and moorage to the club’s members and guests. Uses at a yacht club 
include boat moorage, social gathering space and facilities, small boat storage and 
launching, sanitary waste collection, service and repair to moored boats, member and 
guest parking, and typical yacht club social activities including food and beverage 
services for members and guests, social gatherings, and meetings. Additional activities 
may include cultural, educational, and charitable elements related to recreational boating, 
including hosting of water-related public/private organizations and events, boating and 
sailing instructions, and providing water enjoyment experiences to some who would not 
have access to the water. Yacht Clubs are not intended to support commercial, industrial, 
mixed-use, or general public access except on a voluntary basis for controlled public 
access events. as required by the SMP. 
 
 

• Specific parts of draft LUC 20.25E.060 and 070 inappropriately require that 
public access to private facilities, including MBYC, are provided under certain 
conditions.  The verbiage in red should be added to LUC 20.25E.060 I and 
related sections as shown below.   

 
20.25E.060 General Requirements Applicable to all Shoreline Development and 
Uses I. Public Access 
 

1. Purpose and Scope.  …Consequently, public access, or when appropriate, visual 
access, shall be incorporated in all new development, reconstruction or 
replacement project of public recreational facilities with some modest exceptions. 
Incorporation of public access (or visual access) into new, re-constructed or 
replaced private recreational facilities shall be voluntary. Single-family residences 
are not required to provide public access, unless part of a new subdivision… 

 
2. When Required.  

 
d. Recreation use projects in publicly owned areas of the shoreline that 

propose new uses or the reconstruction or replacement of existing uses. 
 
Also modify sections 3 thru 9 of LUC 20.25E.060 and applicable sections of LUC 
20.25E.070 to incorporate the concept that public access to private recreational 
facilities shall be voluntary. 
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PCS Board to Planning Cmn.txt
 From: Parker, Camron
 Sent: Monday, May 16, 2011 1:12 PM

 To: Helland, Carol; Paine, Michael; Pyle, David; Bedwell, Heidi
 Cc: Foran, Patrick; Smith, Terry; Kost, Glenn; McVein, Shelley; Paulsen, Kit; 

Dewald, Dan; Bradley, Geoff; Fehrman, Pamela; Bergstrom, Michael; 
Harvey, Nancy

 Subject: SMP comment letter, PCS Board to Planning Cmn
 Attachments: 051011PBcommentltrFINAL.pdf

Carol and SMP Team,

Attached is the letter approved by the Parks & Community Services Board for 
transmittal to the 
Planning Commission.  Thanks to David for adding two night meetings to his schedule 
in April and May 
to present and answer SMP-related questions of the Board.

If you have any questions, please let me know.

__________________
Camron Parker
Parks & Community Services
-2032

Page 1
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City of Bellevue 
Parks & Community Services 

 

MEMORANDUM 

Date:  May 12, 2011 
To:  Hal Ferris, Chair 

Planning Commission 
From:  Faith Roland, Chair 

Parks & Community Services Board 
Subject:  Shoreline Master Program Comment Letter 

Thank you for the opportunity to comment on the draft Shoreline Master Program.  
Development Services staff attended our meetings in April and May to provide information 
on the update process.  Upon review of the draft policies, the Parks & Community Services 
Board offers three overarching principles for the Planning Commission to use as it considers 
regulations impacting public access, shoreline recreation and open space uses.  
Additionally, the Board provides specific draft policy modifications for your consideration that 
support these principles. 

The SMP should support the City’s long-standing policy of increasing public access 
to the shoreline and preserving open space. 
The city’s first park acquisitions in the 1950’s were shoreline parks.  Since that time, 
acquisition and development of shoreline and wetland parks has remained a top priority.  
The 2010 Parks & Open Space System Plan, as adopted by the City Council, calls for 
continued waterfront, wetland and stream-side acquisition for the next 20 years to increase 
access for all Bellevue residents and preserve unique and valuable open space.  Public 
access can be improved by maintaining and improving public view corridors1 and improving 
directional signage to existing facilities.  Further, and in combination with the above, 
requiring major private redevelopments to design for public view and access can assist in 
reaching the Shoreline Management Act’s public access goal. 

The SMP should recognize that parks use a small percentage of Bellevue’s overall 
shoreline to serve all Bellevue residents.  To accommodate demand, intense use of 
the shoreline is often necessary. 
Bellevue’s waterfront parks are highly used facilities.  Less than 4% of residential lots in 
Bellevue front water.  The vast majority of Bellevue residents consider Bellevue parks their 
waterfront property.  Bellevue’s population of 122,000 has access to approximately 12% (1.7 
miles) of Bellevue’s shoreline in the form of public parks.  The high demand on these 
facilities is reflected in a 2009 statistically significant survey of Bellevue residents finding that 
69% of Bellevue residents visit a community beach, waterfront park or boat launch at least 
twice every year.  Almost 40% visit six or more times per year. 

The SMP should allow a balance of public access, ecological restoration and historic 
and cultural preservation and restrict uses in shoreline and wetland parks that do not 
advance these interests. 
The 2009 Bellevue resident survey referenced above found that Bellevue residents express 
a strong desire for the City to continue to develop waterfront parks and boat launches, 
improve the ecological function of forests, wetlands, lakes and streams and preserve 

                                                      
1 A concept supported by draft policy SH-43 
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Hal Farris, Chair 
May 12, 2011 
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historical structures and heritage sites.  The City has been able to make this balance under 
the existing SMP and seeks to continue under the new regulations.  Consider the following 
from the 2010 Parks & Open Space System Plan: 

Mercer Slough Nature Park is an excellent example of parkland serving multiple 
functions. It offers trails for pedestrians and bicyclists and waterways for canoes and 
kayaks. The wetlands and waterways of Mercer Slough provide habitat for more than 
160 different species of wildlife, including heron, beaver, and salmon.  A sense of 
Bellevue’s historical and cultural heritage is preserved at the historic Winters House 
and through the continuing agricultural practices of farming blueberries in the park. In 
addition, the Pacific Science Center offers environmental education programs at the 
Mercer Slough Environmental Education Center. Added to this, the Slough provides 
immense benefits in stormwater detention, water quality filtering and carbon emission 
capture and storage. 

To aid in aligning the draft SMP policies to the above principles, the Parks & Community 
Services Board recommends the following draft policy modifications.  The first 
recommended modification adds weight to the community’s priority of creating additional 
public access and more directly transfers the meaning and intent of existing SMP Policy SH-
21 into the revised policy set. 

General Policies 
SH-18. Provide Encourage acquisition and development of additional public or community 
access consistent with the existing character of the shoreline, the scale or type of 
development, and in full consideration of the impact on ecological function. 

The second recommended modification broadens the scope of the policy to address a wider 
variety of water-oriented recreation activities. 

Recreation Use Policies 
SH-63. Encourage existing recreation facilities to provide as appropriate, access to a variety 
of public water-enjoyment activities including but not limited to non-motorized boat launching 
facilities.  Require new recreation facilities to provide as appropriate, access to a variety of 
public water-enjoyment activities including but not limited to public non-motorized boat 
launching facilities where feasible. 

The third recommended modification adds a new policy that encourages higher utilization of 
existing shoreline recreation resources by better directing residents to their location through 
signage. 

Sign Policies 
SH XX(new): To promote and facilitate public enjoyment of the waterfront, encouraging 
signage and wayfinding techniques to direct individuals to public access points from nearby 
streets and trails. 
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From:   Inghram, Paul
Sent:   Wednesday, May 25, 2011 6:03 PM
To:     Bedwell, Heidi
Subject:        FW: SHORELINE UP COMMING ON 25 MAY 2011

May have sent this to you previously…

From: ChasLHill@aol.com [mailto:ChasLHill@aol.com]  
Sent: Monday, May 16, 2011 6:18 PM 
To: PlanningCommission 
Subject: SHORELINE UP COMMING ON 25 MAY 2011

THANKS TO ALL OF YOUR TEAM FOR THE WELL PRESENTED INTERACTIVE SHORELINE MEETING 
ON MAY 20. I REALIZED THAT NOT EVERYTHING COULD BE COVERED. OUR HOME WAS 
PURCHASED 27 YEARS AGO. AT THAT TIME THE HOME WAS LOCATED IN KING COUNTY. THE 
QUESTION WHICH COMES TO MIND, ARE WE IN COMPLIANCE AND HOW WOULD WE DETERMINE 
THAT FACT CONSIDERING THAT WE HAVE NO BUILDING PLANS NOR LEGAL DOCUMENTS TO 
SUBSTANTIATE ANY LEGAL ISSUE BASED ON HISTORICAL DATA. IT WOULD SEEM REASONABLE 
THAT FROM THE DATE FORWARD WE WOULD BE REQUIRED TO BE IN STRICT COMPLIANCE.
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From:   dallas [dallas2254@comcast.net]
Sent:   Friday, May 20, 2011 1:49 PM
To:     Drews, Catherine; Paine, Michael; Bedwell, Heidi; Helland, Carol; 
DRAD461@ecy.wa.gov; Brennan, Mike
Subject:        FW: Response to your email of March 19, 2011 re:  Draft Shoreline Analysis 
Report

I request that this document (including all communication between you and me on this matter) be 
included as a matter of public record and be included in the public hearing records to be held on May 
25th.  I will be summarizing this document in my public comments to the commissioners.

Catherine,

Thank you for your reply to my request in an effort by the City of Bellevue to document the 
methodology in collecting the data that we all know played a very critical role in producing a shoreline 
inventory report. We all agree that the intent and outcome of this report was to establish a baseline 
for which the no net loss standard and cumulative impact will be measured as you have mentioned.

I find your reply to my request to be inadequate in describing the methodology used to acquire the 
shoreline armoring data because if you take into account the timing of when the survey was done, the 
rest of your story does not add up to how the data was used to validate the results of the inventory 
study.   First of all it is thought to be a requirement of any scientific based study that the methodology 
used in acquiring data to be used in a such study should be presented with the methodology and 
substantial evidence that it has been peer reviewed to establish validity.  

I found if very odd that The Watershed Company did not cover any aspect of the methodology used in 
collecting the data the Bellevue planning staff supplied them in their study to substantiate their 
inventory study as it pertains to shoreline armoring.  Your description of the methodology is at best 
confusing and at best not in line with what the DOE and the WAC clearly state constitute shoreline 
armoring.  Your reply states: " It is the presence and not the location of shoreline modifications, 
although the location may affect the degree of the impact, which affects shoreline ecological 
functions."    I think we all can reason that the location of shoreline armoring is very important to the 
desired outcome of reducing further degradation of shoreline ecological function.  Furthermore, 
identifying retaining wall located 35 feet from the existing OWHM is not as important and a structure 
making contact with the shoreline and water.  The Watershed company was apparently unaware that 
your so called accurately carried out inventory of bulkheads on the Lake was also identifying 
substantial numbers of retaining walls and misidentified structures that had not reason to be identified 
as shoreline armoring.  Your reasoning from this point on is just to put a spin on the obvious lack of 
integrity of the data collected that my report proves beyond any reasonable doubt is substantially 
flawed.  
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You state " For the survey, armoring included concrete, metal, and wood bulkheads and 
rockeries, regardless of relationship to the ordinary high water mark."  I agree with that 
statement too.  So if that is the truth about the methodology used in gathering the data 
given to the Watershed Company then the data was misinterpreted by The Watershed 
Company when they reported the extent of shoreline armoring according to DOE and the 
WAC's definition of what constitutes shoreline armoring.  I highly doubt that The Watershed 
Company knowingly had this objective.

The severity of the problem with the Bellevue shoreline inventory cannot be understated.  Look how 
the Cities of Burien and Mercer Island are using their inventory study to substantiate their setbacks 
and the lack of impact that their shoreline armoring is impacting the ecological function of their 
shorelines.  It is nothing short of disingenuous behavior of the Bellevue Staff not to redo their study to 
reflect the most current and accurate data available.  Any regulation that would take more usable 
shoreline and yard away from existing uses using data that is definitely corrupt is a disservice to the 
community that the Bellevue planning staff represents and it amounts to taking away personal 
property rights with no convincing evidence that it is required under existing conditions.

The following questions and arguments  will point to the obvious issues that make the Bellevue 
shoreline inventory study non reliable for inclusion into Bellevue's shoreline master plan.  It is not the 
best available science.  I will  elaborate on each point so that individually and collectively.  My 
conclusion will show that there are more questions raised by the intent to use this data out of context 
than you observations take into account.

Timing of Study as it relates to jurisdiction    Between 1/3 to 1/2  of the lake Sammamish Bellevue 
shoreline jurisdiction was in fact still under the jurisdiction of King County prior to 2001.  Ordinance 
5277 (West Lake Sammamish Annexation) was passed by the City Council on March 5th, 2001.  So if 
your contention is that the 1999 GIS mapping was specifically designed to follow DOE guidelines (that 
were not written yet) for shorelines that were still within King Counties jurisdiction, I would like to 
know what specific things they were looking for.   What were the stated objectives of the 1999 survey 
of the shoreline within King County's jurisdiction?   Turning this around, if  you are using a King County 
survey,  then why did they do Bellevue's portion of the lake?  Did the City or the County commission 
this survey?    My impression is that this so called inventory survey was nothing more than looking for 
retaining walls visually from the water or aerial  photographs and this had nothing to do within a close 
proximity to the OHWM as you state.   Is it possible that the City could have hired someone to map out 
the sewer line going around the lake in 1999, and to some degree, mapped all the armoring and 
retaining walls that might be within a certain distance of the sewer line.   Perhaps these data points 
were collected for use by the utilities department for  utilities related business.   I suspect that the City 
was more interested in future cost of repairing or replacing the asbestos sewer lines and residential 
connections back in pre annex 1999 than looking at doing the SMP study.  That is just one justification 
that I came up with.
  
Ordinary High Water Mark (OHWM)   The difference between the OHWM in 2000 30.59 (27.00) per 
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Army Corp,  in relation to where it is currently declared to be at 31.76 (27.83) would move the OHWM 
as between 10 to 15 feet up the shoreline on my property alone.   This little fact, in and of itself, is the 
smoking gun when it comes to questioning the integrity of The Watershed Inventory study.  There is 
no mention of any compensation for what constituted  shoreline armoring in the year 2000 compared 
to today at the lower OWHM as it existed back in 1999.  The Watershed Company should have known 
that the OHWM was different between the date the GIS mapping was done and the OHWM that exist 
at the time the report was completed.  The Watershed Company convinced the City of Bellevue to 
raise the OHWM back in August 2004.  Why did they not mention this abnormality in their report or 
even raise some suspicion that the data might be in error?  Obviously this would have meant that the 
outcome of their armoring report would have been substantially less than my verification on a 
property by property basis that showed 34% armoring.  the fact that The Watershed Report came up 
with 72 %  armoring clearly points to a major spin that the Bellevue Planning Staff is trying to put on this 
story line.  

You state that the survey crews were not concerned about the Ordinary high water mark 
then why is everything in the new regulations that the planning staff is trying to justify in 
front of the planning commission is based upon the placement of the OHWM.  This is just 
plain screwy logic and this sounds really confusing.  In fact I shall call it nothing short putting 
a spin on the inferior data collected to make it look like is was collected in a scientifically 
reproducible manner (peer reviewed for accuracy) NOT!.  

You said " Report is not designed to inventory individual shoreline properties or determine 
the extent of any shoreline modifications or armoring as they relate to the ordinary high 
water mark" but then you say "City survey crews inventoried shoreline armoring using field 
surveys in late summer and early fall of 1999 using digital survey equipment.   The survey 
was to measure the extent of shoreline armoring to enable analysis of related impacts on 
shoreline ecological functions, which interested the City because of the potential for takings 
claims under the federal Endangered Species Act".

Which way is it?  I am confused.  you contradict yourself by going from saying the previous 
statement  to starting out your methodology to say " the Report is not designed to inventory 
individual shoreline properties or determine the extent of any shoreline modifications or 
armoring as they relate to the ordinary high water mark".   

Does shoreline armoring only occur near a water mark or can it occur where there is no 
shoreline.  Another contradiction that is meant only to put a spin on bad data.  Again, why 
was the City doing King County's work or visa-a-versa on a good portion of lake 
Sammamish.  I personally think from my research that the time line does not support your 
contentions that this was a study designed around the SMA requirements.

Misidentification of Bulkheads  I am not finding any evidence in your email that you have answered 
what the methodology distinguished between what is a shoreline armoring and what it not.  I 
identified on the GIS map that the surveyors did in fact include raised flower gardens as a form of 
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shoreline armoring even thought these landscaping items were as far back as 45 feet from the existing 
OHWM.  The Watershed Company, DOE, and the WAC all define what is a bulkhead but you have 
basically told me, " It is the presence and not the location of shoreline modifications".  I 
interpret this to mean that the term 'bulkhead' has been used loosely to establish and encompass as 
much shoreline features as possible and allow The Watershed Company to call all the features 
"shoreline Armoring'.  Where is the accountability for accepting this fact.  I find this very disingenuous 
of the planning staff not to acknowledge that there are errors in your justification.

How did Watershed distinguish between a retaining wall and a bulkhead in their report.  They 
specifically mention a bulkhead as something near the water and not something 30 or more feet back 
from the water.  If they in fact did little on site evaluation then they must have relied upon this 
outdate data you provided them to make these distinctions and your comments lead me to believe 
that there was no distinction that the surveyors made.  

The GIS map that you claim was done in 1999 can easily be documented to show that the study did not 
distinguish between these concepts as you seem to believe.  I have numerous situations documented 
in my study by overlaying the GIS map with pictures of every single property on Bellevue's portion of 
Lake Sammamish shorelines that show that obvious errors were made in distinguishing between 
actual shoreline features and those features located substantially back from the OHWM.  This is in 
direct conflict with what the Watershed Company assumed your data points meant in their report and 
what they told the planning commissioners and mentioned in their paper point presentation to the 
public during the open house a couple years ago.   I can probably find in the planning commission 
minutes where someone on the planning staff made a distinction between bulkheads, retaining walls 
and  soft shore stabilization within the context of the shoreline inventory report recommendations.  

The draft regulations do not specifically address removing retaining walls and raised flower 
gardens in the setbacks and vegetation zone so it seems like there is a mixed message that 
it is ok to include them in the 1999 GIS data that you purport was ok to include.  So in 
essence this makes the shorelines more impacted then they are to support regulations that 
are not necessary because there is less impact than you believe there is.  This problem is 
exacerbated by the fact that The Watershed Company refers to then as shoreline armoring 
in their inventory study to make the shoreline look worse than it is.  Then we have the DOE 
focusing pretty much on removing bulkheads while being less concerned about raised flower 
gardens and retaining walls set back from the OHWM.   

Where is the Guidance for Establishing Methodology?   Another troubling point is that the DOE did 
not come out with their handbook giving guidance for performing the functions of the shoreline 
analysis until at least 5 years after the data was collected for use in the armoring study.  What 
methodology was the City of Bellevue surveyors using to inventory the Bellevue and King County 
shorelines if there was little or no guidance by the DOE at the time?  Obviously, the data points 
projected on the GIS map are all over the place and in many cases do not align with shoreline 
characteristics as the Bellevue planning department would like to think they do and more importantly, 
The Watershed Company assumed were accurate and did nothing to verify the accuracy.
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Where is the Evidence that Data Collection was Verification and Peer Reviewed?  The request for 
proposal (RFP) produced by Michael Paine did nothing to encourage the selected consultant (The 
Watershed Company) to verify this data for accuracy so whatever was produced by the inventory 
report must have relied to some extent on the 1999 data that was gathered.  You will note by reading 
the RFP that the City of Bellevue (addendum 'A') tells the consultant to rely on existing GIS data and 
resources for interpreting features of the shorelines in the interest of saving time and resources.   The 
Watershed Company only did 'limited' (not 'moderate' as you contend) on-site visits as they have 
stated in their report.  See for yourself and stop putting a spin on that too.

I did an inventory of each individual property to create a data base to shows that Watershed's study 
could not even come close to summarizing the amount of armoring on Lake Sammamish.   My 
investigation of each property was done on the days that the water level of the lake was at the current 
OHWM 31.76 (27.83) .  My results can be documented, reproduced and substantiated fit within the 
scope of BAS and therefore should either replace the data collected by the City or the City should redo 
their report in a professional manner and resubmit it with new analysis of iconological function on each 
and every reach of the shoreline.  Without this happening, the existing study is not qualified to be 
submitted as an exhibit for the SMP of Bellevue by definition of the most current and available 
science.  The Planning staff of Believe has repeatedly tried to undermine my evidence in support of 
their current study in the interest of time and financial cost to reproduce the inventory study.  I find 
that there is sufficient evidence to show that the planning staff mishandled the RFP process by 
ignoring the inferior nature of the data that they were handing off to the consultant to analyze.  There 
was enough information about changing the different OHWM and the fact that the City had not 
annexed half of the Bellevue Shoreline by then to make a reasonable assumption that the data was no 
longer appropriate to meeting the guidelines of the SMA.     

If you want a reality check, just compare the shorelines of both Lake Washington and Lake 
Sammamish in a boat.  You will definitely notice that Lake Sammamish has far more 
exposed beaches and far less armoring than the Watershed report substantiates at OHWM.  
The Watershed Company report has both lakes almost equal in percentage (70%+ range).  
My report has Lake Sammamish at least 50% less than what was reported using the current 
OWHM and not the one that existed back in 1999.  My data would show that at the old OHWM 
(when the data was gathered) the percentage of shoreline armoring on Lake Sammamish 
would be below 8%.

Why did I ask the Planning Staff to comment on the Methodology used in gathering the data used in 
The Watershed Report?  To point out  the obvious; the City's data is corrupt and your explanation (spin 
)is not support by the above observations.  The City of Bellevue cannot comply with the DOE standards 
for setting a baseline for assessing future impacts to ecological function when the results of the 
inventory are compromised by the integrity of the data collected.

In summary I find substantial evidence to show that the inventory study used faulty data.  The 

file:///S|/Shoreline%20Master%20Program%20Update/Draft%20SMP%20public%20comments/Dallas%20Evans.txt (5 of 9) [6/2/2011 11:26:37 AM]

Draft SMP Comment #23 - Dallas Evans 
Prehearing Written Comments

Comment #23

dpyle
23.1323.1423.15



file:///S|/Shoreline%20Master%20Program%20Update/Draft%20SMP%20public%20comments/Dallas%20Evans.txt

Watershed Company was told by the planning staff to use this data and The Watershed Company by 
their own admission did little in the way of verifying that the data would substantiate their final 
conclusions in their report.  The Watershed Company in opening paragraphs of their report state the 
following: 

“The City must identify and assemble the most current, 
accurate and complete scientific and technical 
information available that is applicable to the issues of 
concern. To this extent, this shoreline inventory and 
characterization describes the current regulatory 
framework surrounding shoreline jurisdiction, 
inventories existing conditions, assess ecological 
functions and ecosystem wide processes, and reviews 
current and potential land uses operating in the City’s 
shoreline jurisdiction. This analysis will serve as the 
baseline against which the impacts of future 
development actions in the shoreline will be measured”  
(The Watershed Company)

If you should read what the City of Burien and Mercer Island have done in response to the DOE 
insistence for changes to shoreline armoring, you will find that both cities had argued that their 
inventory study and science do not support greater setbacks and armoring removal.  Ironically, the City 
of Bellevue planning staff is on a coarse to use a very poorly crafted shoreline study to support their 
regulations on Armoring and setbacks at the detriment of taking away the use of valuable property 
 and the rights of the shoreline owners to use their property in an ecologically sound manner.  This is 
very wrong.  The planning staff is not working in good faith to produce reliable data for the Planning 
Commission to do their job.

Sincerely,

Dallas J. Evans
22XX W. Lk. Sammamish Pkwy SE
Bellevue WA  98008

From: CDrews@bellevuewa.gov [mailto:CDrews@bellevuewa.gov]  
Sent: Friday, April 29, 2011 9:50 AM 
To: dallas2254@comcast.net 
Subject: Response to your email of March 19, 2011 re: Draft Shoreline Analysis Report

Dallas:
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I have been asked to respond to your email of March 19, 2011, to David Pyle seeking 
additional information regarding the methodology and process underlying the City of 
Bellevue’s Draft Shoreline Analysis Report (Jan. 16, 2009) (the “Report”).  We are happy to 
provide you with background on the Report and the process the City of Bellevue used to 
inventory shoreline armoring along Lake Sammamish.  In reviewing your questions, however, 
it became apparent that some of your questions cannot be addressed because you seek 
information that the Report was not designed to address.  The Report provides a qualitative 
analysis of Bellevue’s shorelines based on existing data.  Also, one purpose of the Report is 
to inventory shoreline characteristics and assess shoreline ecological functions, which is the 
first step required when updating shoreline master programs.  Finally, the Report establishes 
a baseline for the City against which the no net loss standard and cumulative impacts will be 
measured.  

Please understand that the Report is not designed to inventory individual shoreline properties 
or determine the extent of any shoreline modifications or armoring as they relate to the 
ordinary high water mark.  It is the presence and not the location of shoreline modifications, 
although the location may affect the degree of the impact, which affects shoreline ecological 
functions.  Therefore, the purpose of the Report is to review data on a coarse-grained scale 
by shoreline reach and to provide a qualitative assessment of the extent and types of 
shoreline modifications, present a large-scale understanding of remaining shoreline ecological 
functions, inventory shoreline land uses, and identify opportunities for public access to the 
shoreline and shoreline restoration. 

The Washington State Department of Ecology’s Guidelines (“Guidelines”) instruct the scope 
and development of the Report.  In response to the Guidelines, the inventory includes 
information on ecosystem-wide processes, characterization of shoreline functions, 
identification of current and projected shoreline uses and potential uses conflicts, and 
analysis of opportunities for shoreline restoration and public access.  With this understanding 
of shoreline characteristics and uses, staff could move forward with developing appropriate 
shoreline environmental designations.  

The City contracted with the Watershed Company to prepare the Report.  Watershed’s duties 
in preparing the report are described in the Scope of Work provided by the City and 
approved by Ecology.  The Scope of Work incorporates study parameters and data 
requirements detailed in the Guidelines. The Scope does not require Watershed to perform 
any independent research as part of developing the Report.  Instead, under the Guidelines, 
Watershed is required to compile all pertinent and reasonably available data, plans, studies, 
inventories, maps, and other applicable information.  To facilitate the acquisition of data, the 
City mailed a letter requesting data and information to inform the Report to numerous 
agencies, organizations, and individuals.  A copy of the letter is provided in the Report at 
Appendix A, along with the associated mailing list.  A listing of potential data sources is 
provided in Appendix B.  A final list of resources will be provided in the Final Shoreline 
Analysis Report.  Watershed supplemented this information with other resources from the 
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City, scientific literature, aerial photographs, and modest amounts of field work to verify 
inventory data.  

You inquired about the data collection methods related to shoreline modifications on Lake 
Washington.  Consistent with the Guidelines and scope of work the City provided to 
Watershed, the consultant relied almost exclusively on existing data from the City and state 
agencies.  This data included GIS data from the Washington State Department of Natural 
Resources inventorying overwater structures, mapping data from the City characterizing land 
use patterns, and GIS survey data from the City inventorying and characterizing shoreline 
modifications.  

City survey crews inventoried shoreline armoring using field surveys in late summer and 
early fall of 1999 using digital survey equipment.   The survey was to measure the extent of 
shoreline armoring to enable analysis of related impacts on shoreline ecological functions, 
which interested the City because of the potential for takings claims under the federal 
Endangered Species Act.  For the survey, armoring included concrete, metal, and wood 
bulkheads and rockeries, regardless of relationship to the ordinary high water mark.  City 
staff used a boat for waterside access to properties and located armoring features with a 
high degree of accuracy.  According to survey staff, each point (or location) was shot twice 
to validate the point.  Any point pairs failing to meet 0.10 foot tolerances were rejected and 
the point was re-acquired.  Also, during the survey, staff located stream centerlines and 
storm drain outfalls. To collect the data, staff used survey grade dual-frequency Trimble 
4800 RTK GPS rovers, which were differentially referenced to a continuously operating 
Trimble 4700 CORS GPS base station receiver with a Trimble Choke Ring Antenna located at 
the Leavitt Building.     

For its analysis, Watershed also used aerial photography, which the City updates 
approximately every three years, and conducted limited field visits in the spring of 2008.  
Based on its analysis of available data received from state agencies, the City, and review of 
relevant scientific literature, Watershed characterized the shorelines of Lake Sammamish as 
having low to moderate ecological functions, thus supporting the environmental designation 
of Shoreline Residential for those portions of Lake Sammamish within the City.  This 
designation benefits shoreline property owners because it is one of the least restrictive 
among the shoreline environmental designations in Bellevue, and accommodates residential 
development and corresponding accessory structures and recreational uses. 

I trust you find this information helpful.  Please feel free to contact me if you have additional 
questions.

Sincerely,

Catherine A. Drews
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Catherine A. Drews
Legal Planner
Development Services
City of Bellevue
450 110th Ave. NE  
P.O. Box 90012  
Bellevue, WA 98009 
Phone: 425-452-6134 
Fax: 425-452-5225 
cdrews@bellevuewa.gov
-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.
PRIVILEGED AND CONFIDENTIAL 
This e-mail is intended solely for the use of the addressee(s).  Please maintain this email and its contents 
in confidence to preserve the privileges protecting its confidentiality.  If you have received this 
email in error, please immediately notify the Sender and delete the e-mail. Do not copy it or 
disclose it to anyone.  
-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.

file:///S|/Shoreline%20Master%20Program%20Update/Draft%20SMP%20public%20comments/Dallas%20Evans.txt (9 of 9) [6/2/2011 11:26:38 AM]

Draft SMP Comment #23 - Dallas Evans 
Prehearing Written Comments

Comment #23



Dallas Evans,  attended the May 21, 2009, open house on the Shoreline Master 
Program update process.  At that meeting it was learned that a shoreline 
inventory and analysis had been completed to establish a baseline for 
future development actions in the shoreline jurisdiction.  He said he was 
bothered by the findings of the report and after some research 
discovered that the city was focused on reducing costs in terms of how to 
assimilate the data and give it to the consultant, The Watershed 
Company.  He said he has lived on the lake for 17 years and has 
constructed three homes on the lake, and said he knew very well that the 
lake was not 71 percent armored as the report claimed.  There is a lot of 
armoring on Lake Washington, but not on Lake Sammamish.  He said he 
requested from staff the research or whatever was used by The 
Watershed Company to determine their findings and was told that they 
had relied heavily on GIS data collected by the Department of Natural 
Resources and city staff.  He showed the Commission the map data 
downloaded from the state indicating the location of boulders and vertical 
bulkheads.  In the small print it indicated that additional site evaluations 
may be needed to confirm or verify information shown on the map.  He 
said he conducted a site-by-site inventory of the lakeshore beginning on 
February 9, 2010, during which time the lake level stood exactly at its 
ordinary high water mark.  He said he found that actual shoreline 
conditions did not match the mapped conditions and that in fact the 
amount of armoring claimed to exist does not in fact exist.  In his study, 
only 36.4 percent of the shoreline is armored.  The placement of the 
ordinary high water mark is crucial.  In 1999, it was 27 feet NGVD-29, or 
30.59 feet NAVD-88.  In August 2004 a report from The Watershed 
Company convinced the city that the ordinary high water mark should be 
raised to 28.17 NGVD-29, or 31.76 NAVD-88.  The data points taken in 
1999 should have been lower from what it is currently, so 13.4 feet was 
given up because of the setback. 
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Shoreline Armoring

Does this impact our shoreline 
setbacks?

Presented by
Dallas J. Evans
22XX W. Lk. Sammamish Pkwy SE
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Attachment “A”
SCOPE OF SERVICES

The inventory and 
characterization relies heavily on 
the use of GIS data and analytical 
techniques…..the methodology 
should be ‘cost effective’ given 
the significant amount of 
shoreline and data associated 
with this task. 
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SHORELINE ANALYSIS REPORT 
(Lake Sammamish)

“As expected, a majority of the 
shoreline has been altered with 
either vertical or boulder 
bulkheads. The extensive amount 
of residential development has 
resulted in 71 percent armoring
along the shoreline.”

The Watershed Company

Draft SMP Comment #23 - Dallas Evans 
Prehearing Written Comments

Comment #23



Draft SMP Comment #23 - Dallas Evans 
Prehearing Written Comments

Comment #23



Draft SMP Comment #23 - Dallas Evans 
Prehearing Written Comments

Comment #23



Legend and the small print

Additional site‐specific evaluation 
may be needed to confirm/verify 
information shown on this map.
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Summer Lake Level Winter Lake Level

9Lake Sammamish Waterfront Property Study

Waterfront
Location LAKE SAMM 
Footage 50
Bank LOW

17133 SE 35TH ST
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17133 SE 35TH ST

07c_shoreline_hardening_lake_sam_phantom.pdf BING MAP birds eye view
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Summer Lake Level Winter Lake Level

11Lake Sammamish Waterfront Property Study

Waterfront
Location LAKE SAMM 
Footage 50
Bank NO

3418 WEST LAKE SAMMAMISH PKWY SE

Did they miss any 
Shoreline Armoring?
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3418 WEST LAKE SAMMAMISH PKWY SE
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Missed one !
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Summer Lake Level Winter Lake Level

13Lake Sammamish Waterfront Property Study

Waterfront
Location LAKE SAMM 
Footage 67
Bank NO

3210 WEST LAKE SAMMAMISH PKWY SE

King County Deeded 
Vegetation Buffer (pre 1999)
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3210 WEST LAKE SAMMAMISH PKWY SE
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REJECTED!
How did this happen ?
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Summer Lake Level Winter Lake Level

16Lake Sammamish Waterfront Property Study

Waterfront
Location LAKE SAMM 
Footage 75
Bank MEDIUM

2824 WEST LAKE SAMMAMISH PKWY SE

Green Shorelines for Lake 
Sammamish
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Bummer!  Did not see that one coming
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Summer Lake Level Winter Lake Level

18Lake Sammamish Waterfront Property Study

Waterfront
Location LAKE SAMM 
Footage 63
Bank LOW2010 W LAKE SAMMAMISH PKWY SE

100 year flood Zone issues
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2010 W LAKE SAMMAMISH PKWY SE &
1864 WEST LAKE SAMMAMISH PKWY SE

07c_shoreline_hardening_lake_sam_phantom.pdf BING MAP birds eye view
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Summer Lake Level Winter Lake Level

20Lake Sammamish Waterfront Property Study

Waterfront
Location LAKE SAMM 
Footage 95
Bank LOW

1238 WEST LAKE SAMMAMISH PKWY SE
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Summer Lake Level Winter Lake Level

22Lake Sammamish Waterfront Property Study

Waterfront
Location LAKE SAMM 
Footage 90
Bank NO

250 WEST LAKE SAMMAMISH PKWY SE

Another Example of Soft Shore 
Stabilization practices
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250 WEST LAKE SAMMAMISH PKWY SE
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Summer Lake Level Winter Lake Level

25Lake Sammamish Waterfront Property Study

Waterfront
Location LAKE SAMM 
Footage 125
Bank LOW

380 WEST LAKE SAMMAMISH PKWY NE

My personal favorite beach Draft SMP Comment #23 - Dallas Evans 
Prehearing Written Comments

Comment #23



380 WEST LAKE SAMMAMISH PKWY NE

07c_shoreline_hardening_lake_sam_phantom.pdf BING MAP birds eye view

REJECTED!
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Lake 
Sammamish 

Total 
Waterfront 
Footage 
Bellevue

Exposed 
Beach 
Footage

Exposed 
Rockery 
Footage

Exposed 
Vertical Wall
Footage

 

Exposed 
OHW
Beach 
Footage

Exposed 
OHW

Rockery 
Footage

Exposed 
OHW 

Vertical Wall 
Footage

24,698 22863 522 1313 15719 2515 6464

92.6% 2.1% 5.3% 63.6% 10.2% 26.2%
Percent of 
Armoring 7.4% 36.4%
Scope of project:  A 
complete inventory 
using aerial, 
ground, and public 
records was used  
to compiled all 
data.  Photos of 
every shoreline 
were taken at both 
low and OHW and 
all data was logged 
in a spread sheet.  

Summer 
Shoreline 
Armoring

~ OHWM 
2/09/2009 
27.35 feet 
NGVD 
1929This is not even close to 

71% Shoreline Armoring
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Ordinary High Water Mark

• Is the placement of the OHWM crucial to 
locating Shoreline Armoring?

• What was the OHWM in 1999?

• What is the OHWM today?
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Ordinary High Water Mark

• 1999 = 27.00’ or 30.59’ (NGVD 29 or NAVD 88)

• August 2004  The Watershed Company 
recommends the city change the OHWM on 
Lake Sammamish (now being contested)

• 2005 = 28.17’ or 31.76’
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Problem !
• Data points taken in 1999 would have marked 
the OWHM at a lower level than may study.
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Problem !
• Data points taken in 1999 would have marked 
the OWHM at a lower level than may study.

• Elevating the OHWM by 14 inches = 13.4 feet 
of additional setback at 5% grade

Draft SMP Comment #23 - Dallas Evans 
Prehearing Written Comments

Comment #23



Problem !
• Data points taken in 1999 would have marked 
the OWHM at a lower level than may study.

• Elevating the OHWM by 14 inches = 13.4 feet 
of additional setback at 5% grade

• My study would have shown less than 20% 
armoring along the shoreline at the 1999 
OHWM
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Does the Draft Shoreline Analysis 
Report characterize the Bellevue 

shorelines accurately?
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What is Shoreline Armoring?
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“Shoreline armoring typically consists of rock, 
concrete, or wood bulkheads positioned at or near 
the OHWM of a water body.“ 

The Watershed Company August 2008
DRAFT

SHORELINE INVENTORY REPORT –
Technical Appendix Volume II ‐ Habitat

City of Bellevue’s Shorelines: Lake Washington, Lake
Sammamish, Phantom Lake, Kelsey Creek and Mercer

Slough
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City of Redmond
“A bulkhead by its very nature is located at the 
OHWM.  Their main purpose is to act as structural 
armoring against the erosive power of waves and 
current for protecting an existing structure.  A wall‐
type structure located elsewhere in the lakefront 
setback that does not provide these functions would 
not be regulated as a bulkhead.  Retaining walls 
would be a structure whose purpose is to retain a 
soil column that is located landward of any shoreline 
process.”

Catherine A. Beam, principle Environmental Planner,

Department of planning and Community Development
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City of Bellevue

“The Report is not designed to inventory individual 
shoreline properties or determine the extent of any 
shoreline modifications or armoring as they relate to 
the ordinary high water mark. It is the presence and 
not the location of shoreline modifications, although 
the location may affect the degree of the impact, 
which affects shoreline ecological functions.”

Catherine A. Drews, Legal Planner Development Services, City of Bellevue

April 29, 2011
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• Was the data collection and survey data 
methods consistent with the DOE guidelines?
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• “The Washington State Department of Ecology’s 
Guidelines (“Guidelines”) instruct the scope and 
development of the Report”

• “City survey crews inventoried shoreline armoring 
using field surveys in late summer and early fall of 
1999 using digital survey equipment. The survey 
was to measure the extent of shoreline armoring to 
enable analysis of related impacts on shoreline 
ecological functions.”

Catherine A. Drews, Legal Planner Development Services, City of Bellevue

April 29, 2011
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• “City staff used a boat for waterside access to 
properties and located armoring features with 
a high degree of accuracy. ”

Catherine A. Drews, Legal Planner Development Services, City of Bellevue

April 29, 2011
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Problem!

• DOE guidelines were not published before 
2003

• Study was done in 1999

• The OHWM was 13 feet further toward the 
lake than it is now.

• How is it that 71% armoring was detected
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How does the DOE describe 
Shoreline Armoring in the 

guidelines?

• Exacerbation of erosion. The hard face of shoreline armoring, 
particularly concrete bulkheads, reflects wave energy back 
onto the beach, exacerbating erosion.

• Hydraulic impacts. Shoreline armoring generally increases the 
reflectivity of the shoreline and redirects wave energy back 
onto the beach. 

Washington State Shoreline Master Program Guidelines (2003),

Chapter 173‐26 WAC
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Is there a fiduciary standard that the City of Bellevue 
Planning staff or the Consultant has, to make sure that 
the data used in the inventory study has been peer 

reviewed for accuracy? 
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“The Scope does not require Watershed to perform 
any independent research as part of developing the 
Report.”

Catherine A. Drews, Legal Planner Development Services,

City of Bellevue

April 29, 2011
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Legend and the small print

Additional site‐specific evaluation 
may be needed to confirm/verify 
information shown on this map.
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“The City must identify and assemble the most 
current, accurate and complete scientific and 
technical information available that is applicable to 
the issues of concern.” 

The Watershed Company

DRAFT
SHORELINE INVENTORY REPORT –
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Prehearing Written Comments

Comment #23



Does The Watershed Company report have 
potential for biased assessments and 
proposed policy statements that the Planning 
Staff will later use for the SMP?

Draft SMP Comment #23 - Dallas Evans 
Prehearing Written Comments

Comment #23



Hydrologic
Attenuating wave energy

The wave attenuating function of this shoreline reach is greatly 
impeded by the high levels of shoreline armoring,…

The wave attenuation function of this shoreline reach is 
generally impeded by moderate amounts of shoreline 
armoring,…

The wave attenuation function of this shoreline reach is 
reduced by the relatively steep slopes and moderate number 
of bulk heads.

However, the majority of this shoreline is armored……
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Hydrologic
Recruitment of LWD and
other organic material

The general lack of stream input, heavily armored 
shorelines, and lack of trees in close proximity to the 
shoreline greatly reduce the potential for hydrologic 
recruitment of organic material in this shoreline 
reach.

Reduced shoreline armoring in this reach and the 
presence of a few small streams increases the 
potential for hydrologic recruitment of organic 
material to the lake.

Large amounts of shoreline armoring,..
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Vegetation
Attenuating wave energy

The steep shoreline gradients, heavy armoring, and 
southeastern exposure of this shoreline reach provides 
little wave energy attenuation function.

The wave attenuation function of this shoreline reach 
is generally impeded by moderate amounts of 
shoreline armoring,…

The wave attenuation function of this shoreline reach 
is reduced by the relatively steep slopes and moderate 
number of bulk heads.

However, the majority of this shoreline is armored 
which results in deeper water at the land water 
interface intensifying wave energy potential at the 
shoreline.
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“Residential shoreline properties along Lake 
Washington and Sammamish are highly valuable, and 
these areas are typically armored with bulkheads to 
reduce erosion caused by waves. “

Prepared by The Watershed Company August 2008
DRAFT

SHORELINE INVENTORY REPORT –
Technical Appendix Volume II ‐ Habitat

City of Bellevue’s Shorelines: Lake Washington, Lake
Sammamish, Phantom Lake, Kelsey Creek and Mercer

Slough
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Does shoreline armoring have any effect on 
Salmon runs in Lake Sammamish?

• There has been a very insignificant number of 
bulkheads built on Lake Sammamish in the past 20 
years.  
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Does shoreline armoring have any effect on 
Salmon runs in Lake Sammamish?

• There has been a very insignificant number of 
bulkheads built on Lake Sammamish in the past 20 
years.  

• There is a lot of scientific data to show that fish 
populations have varied extensively up and down 
during the past 20 years.  
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Does shoreline armoring have any effect on 
Salmon runs in Lake Sammamish?

• There has been a very insignificant number of 
bulkheads built on Lake Sammamish in the past 20 
years.  

• There is a lot of scientific data to show that fish 
populations have varied extensively up and down 
during the past 20 years.  

• Shoreline armoring can not be statistically correlated to 
these events because of little change in armoring.  
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Does shoreline armoring have any effect on 
Salmon runs in Lake Sammamish?

• There has been a very insignificant number of 
bulkheads built on Lake Sammamish in the past 20 
years.  

• There is a lot of scientific data to show that fish 
populations have varied extensively up and down 
during the past 20 years.  

• Shoreline armoring can not be statistically correlated to 
these events because of little change in armoring.  

• Construction of impervious surfaces, deforestation, and 
the climate changes have stronger correlations to fish 
returns than Sammamish shoreline setbacks.
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How important is the accuracy of 
this inventory study?
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Chapter 173‐26 WAC State master program 
approval/amendment procedures and master program 

guidelines

• PART III GUIDELINES 173‐26‐201

• (2) Basic concepts.

• (a) Use of scientific and technical information. To satisfy the 
requirements for the use of scientific and technical 
information in RCW 90.58.100(1), local governments shall 
incorporate the following two steps into their master program 
development and amendment process.

Draft SMP Comment #23 - Dallas Evans 
Prehearing Written Comments
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1. At a minimum, make use of and, where applicable, 
incorporate all available scientific information, aerial 
photography, inventory data, technical assistance materials, 
manuals and services from reliable sources of science…

2. Local governments shall be prepared to 
demonstrate how the inventory information 
was used in preparing their local master 
program amendments . . .
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Local SMP Adoption Process

• the consultant will have a lead role in presenting 
ecological characterization and other scientific 
conclusions to the Planning Commission and the City 
Council. (RFP #07‐125)

• Where has our $381,000 consultant been in the 
Bellevue SMP process?  

• The City Staff has demonstrated very little knowledge 
about Lake Sammamish issues yet they seem to have 
a good reason for pushing for greater setbacks than 
any other city around us.
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Recent Cities pushing back on DOE

• Burien
• Mercer Island

• WHY?
• Because they have a both cited their 
Inventory/Analysis Report proves their 
position that bulkheads are necessary and 
additional setbacks do not cause ecological 
function based upon current BAS!
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From:   Inghram, Paul
Sent:   Wednesday, May 25, 2011 5:48 PM
To:     Bedwell, Heidi
Subject:        FW: SMP UPDATE DRAFT CODE COMMENT LETTER FOR THE 
PLANNING COMMISSION AND PUBLIC RECORD
Attachments:    Bellevue SMP Draft Comment Ltr 5-9-2011.docx

From: Dave Douglas [mailto:integritypermitting@hotmail.com]  
Sent: Saturday, May 21, 2011 4:43 PM 
To: jchriestensen@bellevuewa.gov; PlanningCommission 
Subject: SMP UPDATE DRAFT CODE COMMENT LETTER FOR THE PLANNING COMMISSION AND PUBLIC 
RECORD

Dear City of Bellevue and Planning Commissioners, 
  
I have attached a comment letter on the Bellevue SMP Draft for the Planning Commission. I am requesting 
that each Planning Commissioner is provided with a copy as soon as possible so they can review it prior to 
the Public Hearing on May 25th. 
  
Please confirm receipt and forwarding of document to the Planning Commissioners. Thank you very much.   
 
Sincerely, 
  
Dave Douglas 
Permit Manager/Shoreline Consultant 
Integrity Shoreline Permitting 
"Putting the Property Owner First"  
integritypermitting@hotmail.com 
C: (425) 343-2342 
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Integrity Shoreline Permitting 
Permit Manager/Shoreline Consultant 

Professional • Affordable • Reliable 

integritypermitting@hotmail.com 
 

 Hire a Vet!  Integrity Shoreline Permitting is managed by a Retired Veteran with 21 Years of Distinguished Military Service to 
the United States of America.  

 
May 17, 2011 
 
From: David Douglas, Integrity Shoreline Permitting 
To: City of Bellevue Planning Commission 
  
Subj: COMMENTS ON THE CITY OF BELLEVUE DRAFT SMP CODE FOR THE PUBLIC RECORD IN CONJUNCTION 

WITH THE PUBLIC HEARING OF MAY 25, 2011 
 
Dear Bellevue Planning Commissioners, 
 
Thank you for your work on the City of Bellevue Shoreline Master Program (SMP) Update. In an ongoing commitment to your 
waterfront property owners and the City itself, and as the owner of Integrity Shoreline Permitting (ISP), I am providing 
comments on the most current Draft SMP. I am requesting that these comments be included in the public record in 
conjunction with the Public Hearing of May 25, 2011. 
 
As a Permit Manager and Shoreline Consultant specializing in the design and permitting of new, repair and replacement of 
residential nearshore and overwater structures such as piers, docks, covered moorage, lifts, and shoreline stabilization, my 
comments are directed toward LUC 20.25E.065(I) (Residential Moorage-Overwater Structures) and LUC20.25E.080(F) 
(Shoreline Modifications). There are many standards in the Draft SMP which are not required by Ecology as part of the 
update. 
 
Topics in this letter include 
• Definition of Repair  
• Definition of Attached Watercraft Lift 
• Minor Repair and Major Repair 
• Maximum Walkway Width 
• Platform Maximum Size for New Docks 
• Maximum Walkway Length 
• Moorage Platform Location Restrictions 
• Walkway Piling, Moorage Design 
• Removal of Invasive Aquatic Weeds 
• Mitigation Required 
• Repair of Existing Residential Docks-Limitations 
• Dock Repair and Replacement Standards 
• Boat and Watercraft Lifts 
• Nonconforming Residential Development 
• Routine Maintenance and Repair 
• Nonconforming Overwater Accessory Structures 
• Nonconforming Moorage and Shoreline Stabilization, and Shoreline Stabilization Definition of Repair 
 
The following comments on the topics above point out the futility of some proposed regulations, list areas where City staff 
would have you surpass State requirements, they identify guidelines which are needlessly burdensome, especially when 
compared to other jurisdictions working under the same mandates but developing less onerous and costly procedures.     

Draft SMP Comment #24 - Dave Douglas 
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LUC 20.25E.065E(I) Residential Moorage- Overwater Structures)  
2. Definitions 
i. Repair 
Please explain what criteria was used to determine that a repair may only include replacement of up to 50 percent of the 
dock’s piling and that replacement of more than 50 percent of the piling is deemed a new or replacement dock?  
 
Based on my involvement with approximately 14 local SMP Updates, I am unaware of any provisions under the WAC or the 
SMP Update Requirements that require a local government to adopt such a restrictive position on pier repair or replacement. 
Under WAC 173-27-040(2)(b) for Categorical Exemptions from a Substantial Development Permit (SDP) it states, “Normal 
maintenance or repair of existing structures or developments, including damage by accident, fire or elements. "Normal 
maintenance" includes those usual acts to prevent a decline, lapse, or cessation from a lawfully established condition. 
"Normal repair" means to restore a development to a state comparable to its original condition, including but not limited to its 
size, shape, configuration, location and external appearance, within a reasonable period after decay or partial destruction, 
except where repair causes substantial adverse effects to shoreline resource or environment. Replacement of a structure or 
development may be authorized as repair where such replacement is the common method of repair for the type of 
structure or development and the replacement structure or development is comparable to the original structure or 
development including but not limited to its size, shape, configuration, location and external appearance and the replacement 
does not cause substantial adverse effects to shoreline resources or environment.  Total replacement of a pier is a 
common method of repair as explained below. 
    
Those who work in the marine construction industry and those in government who review and approve such work understand 
that piling tend to deteriorate at a similar rate so it is common for an entire pier structure to be replaced, including all piles, at 
the same time. This same group understand that for the past 10+ years the total replacement of a pier structure has always 
resulted in an improvement over the previously existing structure. All pier replacements result in the removal of treated piling, 
structural framing treated with toxic preservatives and solid deck surfaces that shade the area beneath a structure. 
Replacement structures include the installation of untreated, smaller diameter and fewer piling, agency approved wood 
preservatives and a fully grated surface to allow additional light to reach beneath the pier. 
 
With the City forming its own definition of “repair” it places unreasonable restrictions on property owners and will discourage 
people from repairing existing structures that will result in improvements over existing structures. And while I understand that 
exemption from the SDP process is not an exemption from compliance with the act or the local master program as clearly 
stated in WAC 173-27-040(2), I believe it is the responsibility of local governments to consider the State definition of “repair” 
and that total replacement is a “common method of repair” for a pier structure. I believe the Planning Commission and any 
neutral party would agree that the in-kind repair of an existing structure where environmental improvements as noted above 
are made clearly meet the definition of “no net loss”.  
RECOMMENDATION: I am requesting that the City consider rewording the definition of a repair to read, “As used in 
this section, repair refers to maintenance to an existing dock designed to restore the dock to its original condition 
and configuration and ensure its continued function by preventing failure of any part. Replacement of a structure or 
development may be authorized as repair where such replacement is the common method of repair for the type of 
structure or development and the replacement structure or development is comparable to the original structure or 
development including but not limited to its size, shape, configuration, location and external appearance and the 
replacement does not cause substantial adverse effects to shoreline resources or environment. Staff would have you 
exceed State requirements.    
 
I am further requesting that all sections and regulations contained within the Draft SMP that are affected by this 
definition be closely reviewed and changed. 
 
m. Watercraft Lift, Attached 
This definition is somewhat correct but does include some misinformation. An attached lift does have parts that extend below 
the Ordinary High Water Mark in that the travel post is actually secured to an existing pile to provide lateral support to prevent 
twisting of the pier’s perimeter beam.  

Draft SMP Comment #24 - Dave Douglas 
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RECOMMENDATION: I am requesting that the City eliminate “and located entirely above the ordinary high water mark 
and make the definition read, “A suspended lift affixed to the structure of a dock or pier with no parts contacting the 
substrate.”  
 
Section 4.a- General Requirements Applicable to New or Replacement Residential Docks  
Chart 20.25.065.I.4 New and Replacement Residential Dock Standards 
 
Maximum Dock Size- While the City is not limiting the maximum dock size in general if Ecology does approve this standard it 
should be recognized by the Planning Commission and Bellevue waterfront property owners that there are restrictions from 
state (WDFW) and federal (Army Corps) that limit dock size and development standards. The fact that other highly qualified 
agencies will review and approve projects should encourage the City of Bellevue to adopt a SMP that contains less restrictive 
standards. Throughout this process there has been no reference to the improvements made under existing state and federal 
regulations over the past 10 or so years and if the City were to do nothing with its SMP improvements would continue to occur.       
RECOMMENDATION- Place a note in this section to make it clear that “While the City of Bellevue has no limit on the 
size of a dock applicants should contact state and federal regulatory agencies for their specific development 
standards.”  
 
Maximum Walkway Width- Under Note 3 why does the increase of a walkway beyond 4 feet result in a 2:1 decrease in the 
size of the platform while under Note 4 if a walkway is reduced to 3 feet the property owner will only receive a 1:1 increase in 
the size of the platform?  
RECOMMENDATION- Consider removing this from the SMP.  
 
Platform Maximum Size (New Docks)- While the maximum allowed sizes of 350sqft for Lake Washington and 250sqft for 
Lake Sammamish for new dock platforms appears to be very gracious it should be noted by the Planning Commission that this 
number only  looks good in writing since property owners will also need approval from state and federal agencies.  
RECOMMENDATION- Place a note in this section to make it clear that “While the City of Bellevue allows new dock 
platforms to be 350sqft on Lake Washington and 250sqft on Lake Sammamish applicants should contact state and 
federal regulatory agencies for their specific development standards.”  
 
Maximum Walkway Length- The City should not be regulating walkways based on a minimum length or water depth and 
there is no requirement from Ecology to do so. This standard should be removed from the SMP and regulated by state 
(WDFW) and federal (Army Corps) agencies which are charged with protecting listed species and critical habitat under the 
State Species of Concern and Federal Endangered Species Acts (ESA).     
RECOMMENDATION- Consider removing this from the SMP. 
 
Moorage Platform Location Restrictions- The City should not be regulating the location of platforms based on a minimum 
length from the shoreline or water depth and there is no requirement from Ecology to do so. The standard for the 9 foot water 
depth was attained from the Corps RGP-3 but it has rarely been enforced. This standard should be removed from the SMP 
and regulated by state (WDFW) and federal (Army Corps) agencies which are charged with protecting listed species and 
critical habitat under the State Species of Concern and Federal Endangered Species Acts (ESA).  
RECOMMENDATION- Consider removing this from the SMP. 
 
Walkway Piling- While it is reasonable that the first set of inwater piling beneath the walkway are limited to 8” diameter, all 
other piling diameter should be driven by site and project specific load requirements. Factors such as span between piles, 
water depth, project location in reference to wind and wave activity, and boat size and weight are all used to determine pile 
size. Using a blanket approach by requiring 8” piling beneath the entire length of the walkway is irresponsible and should be 
determined by marine contractors and the building department which is required to consider many factors in relation to vertical 
and lateral loads under the Building Code. Using 8” piles in 20 feet of water to secure a 50 ton vessel is impractical and 
unsafe. By allowing pile size to be driven by project specific considerations it will also reduce the number of piers that will need 
to use additional batter (angled) piles to provide additional lateral support.     
RECOMMENDATION- Consider limiting only the first set of inwater piles supporting the walkway to 8” but allowing all 
others to be the minimum size required to meet the design and load requirements of the proposed pier and vessels 
to be moored. 
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Section 4.c- New and Replacement Residential Docks- Design Criteria 
i. Moorage Design- While it is reasonable to expect that pier design will be done so moorage of watercraft is located as far 
from the ordinary high water mark and shoreline as possible, this is impossible to regulate. Watercraft are licensed and not 
regulated and for all intents and purposes are allowed to moor and operate anywhere in the waters of the state.         
RECOMMENDATION- Consider removing this from the SMP.  The regulating of watercraft moored on a lift is managed 
through the Corps Regional General Permit 1 (RGP-1) process on a project-by-project basis. This has been very 
effective and should be left in the hands of federal regulators.  
 
Section 4.d- New and Replacement Residential Docks- Performance Standards 
iv.- Removal of Invasive Aquatic Weeds- Requiring the removal of invasive weeds for new and replacement docks is  
excessive, costly and onerous for property owners, and in most cases totally ineffective. The removal of invasive weeds 
cannot be done in a piecemeal manner but must be undertaken in a large local area or throughout the lake to be effective. 
Removal from a single property is ineffective and invasive weeds from neighboring or other properties will rapidly occur. The 
removal of invasive aquatic weeds must be funded by local, state and federal governments in order to improve the water 
quality of Lake Washington      
RECOMMENDATION- Consider removing this from the SMP or making it a recommendation rather than a 
requirement. 
  
v.- Mitigation Required- Requiring additional mitigation at a local level beyond those already required by WDFW and the  
Army Corps is unreasonable and this is not part of the SMP Update requirements from Ecology. The Army Corps has 
developed a set of standards to mitigate for new and modified existing overwater structures (this does not apply to 
replacement of existing structures within the same footprint) and it includes a reasonable and flexible planting plan of native 
riparian vegetation. The Army Corps considers native plants already installed and requires additional vegetation to supplement 
them as needed.  
Some of the additional mitigation the City is proposing is excessive, expensive, ineffective, and may trigger additional permits 
or mitigation from other agencies.  The conservation measures incorporated into current dock design (pile size, span and 
material, pier size, grating, height above water, etc…) already mitigate for many of the presumed impacts directed at new and 
replacement piers. Based on my experience with hundreds of shoreline property owners by requiring additional mitigation to 
offset presumed impacts will be viewed as a way to penalize a property owner and pulls the City into the position of many 
state and federal regulators who try to “get whatever they can”. This is the wrong way to deal with waterfront property owners 
who are the best stewards of our waters and it also deters compliance and cooperation with the shoreline permitting process. 
With the number of projects completed annually outside of the permit process it is absolutely vital that local, state and federal 
agencies value those who participate in the arduous and expensive shoreline permitting process.               
 
v.(1)- The Army Corps has developed a set of standards to mitigate for new and modified existing overwater structures (this 
does not apply to replacement of existing structures within the same footprint) and it includes a reasonable and flexible 
planting plan of native riparian vegetation. The City should accept the plan approved by state and federal agencies. 
 
v.(2)- The placement of beach gravel or sand (fill) near or waterward of the ordinary high water mark may require additional 
permitting from WDFW and Army Corps and based on volume could require review and concurrence by the federal services 
under ESA Section 7 Consultation for impacts to listed species and critical habitat.      
 
v.(2) The placement of  emergent vegetation. There are very few places where emergent vegetation will survive in Lake 
Washington and Lake Sammamish due to wave and wake action and storm activity.  
 
v.3- The replacement of 15 linear feet of bulkhead will require design and geotechnical and biological consultants and reports, 
more intense reviews  from WDFW and the Army Corps, all of which will be costly for the property owner. This will also extend 
the permit process by a minimum of 4 to 6 months.    
 
v.4 The planting of a landscape area 2 times the landscaping area otherwise required in an alternate location. The intent of 
planting plans for overwater structures is to offset presumed impacts in the area of the development and to benefit fish and 
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nearshore habitat. Requiring twice the planting area in a different location would only serve to penalize a property owner and 
fall short of offsetting the presumed impact.  
RECOMMEDATION- Consider removing this entire section from the SMP. 
 
Section 5- Repair of Existing Residential Docks 
a. Limitations- Please refer to page 1 where the definition of repair is discussed as it directly applies to and impacts this 
section of the proposed SMP. By placing limitations on the repair and maintenance to existing structures, both conforming and 
nonconforming, it will simply deter property owners from making improvements to existing structures sooner rather than later.   
 
The Planning Commission should understand that in most cases the replacement of piling results in less impact than one may 
think. The reason is most existing piles are treated, large diameter (12” to 14”) wood that are replaced with untreated, smaller 
diameter (6” to 10”) steel. This means less shading, less structure in the water and no treatments. The only presumed impact, 
the driving of the piling themselves, is short term and completed during authorized work windows from state and federal 
regulators whereby avoiding impacts to listed species and critical habitat. 
 
The limitations in this section will still allow total replacement of a pier by replacing 50% of the existing piles and repairing the 
other 50% so it seems redundant to require a property owner to meet the requirements for a new dock simply based on the 
number of piles being repaired or entirely replaced. The advantage of allowing the total replacement of an existing pier to be 
classified as a repair is that property owners, the City and the environment will benefit by having all piles replaced with smaller 
diameter, untreated piles and an entirely grated surface installed on the pier during one action. This approach may also 
encourage property owners who would otherwise delay replacing their structure to do so sooner.         
RECOMMENDATION- Reconsider the City’s definition of a repair and the limitation listed in this section and allow 
property owners to totally replace all existing piles and piers as repairs. There is no requirement from Ecology in the 
SMP Update guidelines to place such limitations on the repair of existing residential docks.  
 
b. Dock Repair and Replacement Standards 
i.- One of the most common methods of repairing piling is what is known as sleeving where a HDPE tube is place over the 
existing pile. I communicated with Bellevue planning staff and they suggested I relay this to the Planning Commission for 
inclusion in the SMP. 
RECOMMENDATION- Please consider revising this statement to read, “Piling may be repaired by cutting, splicing, 
sleeving, or capping the existing piling.”    
 
Section 7- Boat and Watercraft Lifts 
There appears to be some confusion over the difference between fixed lifts and freestanding lifts in that the City states that 
fixed lifts are preferred over freestanding lifts because they eliminate disturbance to the substrate. This information is in error 
since fixed boatlifts require 2 piles to be driven into the substrate and the amount of structure above the water for a fixed lift is 
more substantial than that of a freestanding lift.  
RECOMMENDATION- Consider eliminating the first sentence in this section since it is only the smaller suspended 
personal watercraft lifts that do not disturb the substrate. 
 
J. Nonconforming Residential Development 
4. Regulations and Thresholds Applicable to all Nonconforming Residential Development 
c.- Routine Maintenance and Repair- Once again and as mentioned earlier, the City has determined on its own that a repair 
should have a % threshold placed on it which when exceeded would require a nonconforming residence, and in the case of 
Section 7, overwater structures to comply with the regulations for new development. In this case the City is using valuation of 
a residence rather than % of piling to be replaced as discussed previously. This is not required under the WAC or under the 
SMP Update requirements from Ecology.  
 
WAC 173-27-080 outline’s the state’s position on Nonconforming Uses and Developments. The wording below ifs taken 
directly from the WAC:  
 
WAC 173-27-080 
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When nonconforming use and development standards do not exist in the applicable master program, the following definitions 
and standards shall apply: 
 
(1) "Nonconforming use or development" means a shoreline use or development which was lawfully constructed or 
established prior to the effective date of the act or the applicable master program, or amendments thereto, but which does not 
conform to present regulations or standards of the program. 
 
(2) Structures that were legally established and are used for a conforming use but which are nonconforming with regard to 
setbacks, buffers or yards; area; bulk; height or density may be maintained and repaired and may be enlarged or 
expanded provided that said enlargement does not increase the extent of nonconformity by further encroaching 
upon or extending into areas where construction or use would not be allowed for new development or uses. 
 
(3) Uses and developments that were legally established and are nonconforming with regard to the use regulations of the 
master program may continue as legal nonconforming uses. Such uses shall not be enlarged or expanded, except that 
nonconforming single-family residences that are located landward of the ordinary high water mark may be enlarged 
or expanded in conformance with applicable bulk and dimensional standards by the addition of space to the main 
structure or by the addition of normal appurtenances as defined in WAC 173-27-040 (2)(g) upon approval of a 
conditional use permit. 
 
(4) A use which is listed as a conditional use but which existed prior to adoption of the master program or any relevant 
amendment and for which a conditional use permit has not been obtained shall be considered a nonconforming use. A use 
which is listed as a conditional use but which existed prior to the applicability of the master program to the site and for which a 
conditional use permit has not been obtained shall be considered a nonconforming use. 
 
(5) A structure for which a variance has been issued shall be considered a legal nonconforming structure and the 
requirements of this section shall apply as they apply to preexisting nonconformities. 
 
(6) A structure which is being or has been used for a nonconforming use may be used for a different nonconforming use only 
upon the approval of a conditional use permit. A conditional use permit may be approved only upon a finding that: 
(a) No reasonable alternative conforming use is practical; and 
(b) The proposed use will be at least as consistent with the policies and provisions of the act and the master program and as 
compatible with the uses in the area as the preexisting use. 
 
In addition such conditions may be attached to the permit as are deemed necessary to assure compliance with the above 
findings, the requirements of the master program and the Shoreline Management Act and to assure that the use will not 
become a nuisance or a hazard. 
 
(7) A nonconforming structure which is moved any distance must be brought into conformance with the applicable master 
program and the act. 
 
(8) If a nonconforming development is damaged to an extent not exceeding seventy-five percent of the replacement 
cost of the original development, it may be reconstructed to those configurations existing immediately prior to the 
time the development was damaged, provided that application is made for the permits necessary to restore the 
development within six months of the date the damage occurred, all permits are obtained and the restoration is 
completed within two years of permit issuance.        
 
Please note that number 8 above only applies to damage and not voluntary replacement meaning that a nonconforming 
structure may be fully replaced under any other circumstances up to 100% of replacement value. I believe the City of Renton 
has adopted regulations that will allow 100% replacement value in place of 75%. Douglas County and the City of Monroe have 
adopted WAC 173-27-080 verbatim into their SMP’s.  
 
RECOMMENDATION- I am asking that the Planning Commission consider and adopt the default position of the state 
for nonconforming uses and developments as listed below in Section 173-27-080 taken directly from the WAC with 
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the exception of number 8. I am requesting that the Planning Commission consider raising the 75% threshold in 
number 8 above to 100%, similar to what I believe the City of Renton has done. It is devastating enough to lose a 
home to an unexpected event but to further compound this by not being able to replace it back to its former 
configuration. Douglas County and the City of Monroe have adopted WAC 173-27-080 into their SMP’s.  
 
NOTE: There is nothing in SMA or WAC that differentiates between repair and replacement and the WAC as pointed 
out previously recognizes that for some structures or developments total replacement is considered a common 
method of repair.    
     
7. and 8. Nonconforming Overwater Accessory Structures and Nonconforming Moorage and Shoreline Stabilization 
Please clarify if existing nonconforming overwater structures such as piers and docks can be repaired and possibly replaced 
as outlined in number 8 following this section. This section refers back to paragraph J.4.C for “improvements” to overwater 
accessory structures so please explain what is meant by “improvements”. Nonconforming residences and overwater 
accessory structures should be allowed to be totally replaced. The wording in paragraph J.4.C is very concerning because 
under the proposed regulations a large number of residences and a vast majority of residential docks will become 
nonconforming. This is not what the City stated in the mailer sent to citizens and I quote, “Very few existing structures would 
become non-conforming as part of the proposed draft”. Every pier that has walkway wider than 4 feet, platforms within 30 feet 
of the shoreline or in less than 9’ water depth, platforms larger than 350sqft or 250sqft, walkway piling larger than 8” in 
diameter, piling within 30 feet of the ordinary high water mark, non grated decking, and lifts closer than 30 feet to the shoreline 
will all be nonconforming if the proposed draft is approved.  
RECOMMENDATION/QUESTION- Because the repair and replacement of existing overwater structures will be far 
more likely than the construction of new structures, and despite Bellevue’s claim that “very few existing structures 
would become non-conforming as part of the proposed draft”, I am recommending that the City clearly state its 
position so property owners understand what they can and can’t do to their existing piers. Can piers, both 
conforming and non-conforming,  be repaired and replaced under the proposed draft? If not, can the Planning 
Commission find a way to allow this since it offers the greatest opportunity for improvement ?   
 
LUC 20.25.080.F- Shoreline Stabilization 
1. Applicability- The City will allow shoreline stabilization measures designed to protect existing primary structures, public 
facilities, or public use of structures from shoreline erosion in the shoreline at or above the ordinary high water mark. There 
is nothing in this section to allow the protection of property or a legally existing shoreline use although this is allowed under 
WAC 173-26-231 Shoreline Modifications which states: 
  
The provisions in this section apply to all shoreline modifications within shoreline jurisdiction. 
(2) General principles applicable to all shoreline modifications. Master programs shall implement the following principles: 
(a) Allow structural shoreline modifications only where they are demonstrated to be necessary to support or protect an allowed 
primary structure or a legally existing shoreline use that is in danger of loss or substantial damage or are necessary for 
reconfiguration of the shoreline for mitigation or enhancement purposes. 
(b) Reduce the adverse effects of shoreline modifications and, as much as possible, limit shoreline modifications in number 
and extent. 
(c) Allow only shoreline modifications that are appropriate to the specific type of shoreline and environmental 
conditions for which they are proposed. 
(d) Assure that shoreline modifications individually and cumulatively do not result in a net loss of ecological functions. This is 
to be achieved by giving preference to those types of shoreline modifications that have a lesser impact on ecological functions 
and requiring mitigation of identified impacts resulting from shoreline modifications. 
(e) Where applicable, base provisions on scientific and technical information and a comprehensive analysis of drift cells for 
marine waters or reach conditions for river and stream systems. Contact the department for available drift cell 
characterizations. 
(f) Plan for the enhancement of impaired ecological functions where feasible and appropriate while accommodating permitted 
uses. As shoreline modifications occur, incorporate all feasible measures to protect ecological shoreline functions and 
ecosystem-wide processes. 
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(g) Avoid and reduce significant ecological impacts according to the mitigation sequence in WAC 173-26-201 (2)(e). 
 
(3) Provisions for specific shoreline modifications. 
(a) Shoreline stabilization. 
(i) Applicability. Shoreline stabilization includes actions taken to address erosion impacts to property and dwellings, 
businesses, or structures caused by natural processes, such as current, flood, tides, wind, or wave action. These actions 
include structural and nonstructural methods. 
 
QUESTIONS: 

• Does a legally existing shoreline use include accessory structures and appurtenances located on the 
property which are  commonly associated with such use? If so, should these not be protected? 

• Does the legally existing shoreline use include areas commonly used for activities associated with such 
use? If so, should these areas not be protected?   

• Does a property owner have the right to protect their property itself from erosion? Land is often valued 
higher than the structure it contains.  

• Can a property owner be required to give up useable area or property in order to remove existing shoreline 
stabilization or replace it with a softer form of stabilization? 

• Based on the historical wind, wave and storm conditions regularly occurring on Lake Washington and Lake 
Sammamish doesn’t number 2(c) above support the case for bulkheads to protect properties along their 
unpredictable shorelines?   

   
Section 2- Definitions 
f. and g.- Minor Repair and Major Repair- It is unclear how partial or total repair or replacement of an existing shoreline 
stabilization structure results in a net loss to shoreline ecological functions. When a bulkhead is replaced it is typically with a 
battered (laid back) structure that is more environmentally friendly that a vertical structure.  
 
QUESTION- Please explain how the in-kind repair or replacement of an existing structure with one that has a more 
environmentally friendly design results in “no net loss”?          
  
GENERAL OBSERVATIONS OF THE DRAFT SMP AND THE BELLEVUE UPDATE PROCESS 
Based on my extensive work and knowledge with other SMP Updates, it is my opinion that Bellevue has made their SMP very 
long, confusing, and more complicated than necessary. The average citizen should be able to make sense out of it so it reads 
like a book without major cross references or flipping back and forth page to page.  
 
I also am disappointed that Bellevue has not held firmly to their words regarding repair and replacement of existing structures. 
When contractors and permit agents invested valuable time to meet with the staff a couple years ago the City was proposing 
to allow total repair and replacement of existing conforming and nonconforming structures (since those in our business knew 
the revised standards would make most piers nonconforming). There was also discussion of offering incentives for those who 
relocated overwater coverage in the nearshore to deeper water and further from the OHWM. Instead, the City is placing 
thresholds on repair and replacement which the WAC and Ecology do not require. This is strictly controlled by local 
governments. The same is true for the repair and replacement of shoreline stabilization where the City has arbitrarily chosen a 
% threshold to differentiate "minor" from "major" repair.    
 
Thank you your time and attention on these important matters that will impact many of your citizens. You may contact me at 
425-343-2342 or e-mail at integritypermitting@hotmail.com if you have any questions.  
 
Sincerely, 
 
 
 
David Douglas 
Permit Manager/Shoreline Consultant 
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Dave Douglas  disclosed that he has worked on and off for the Washington Sensible 
Shorelines Association as a contracted consultant, though noted that his 
testimony had not been paid for or subsidized in any way by the 
organization.  He said 40 years of silence from the Department of 
Ecology has resulted in the current predicament.  Building codes are 
updated every couple of years, but most of Ecology’s scientific 
references date back to the 70s and 80s.  The proposed sweeping 
changes are the result of having to catch up.  He noted that staff had 
used the words “predictability” and “permit streamlining” and said those 
terms have always cost property owners, not the government.  He 
provided the Commissioners with written comments covering 17 issues 
with the Shoreline Master Program.  He said he wrote to the Department 
of Ecology and every planning department associated with Lake 
Washington and Lake Sammamish in 2009 asking for information on 
some 23 issues based on his experience working with property owners.  
No answer ever came from the Department of Ecology.  In the draft 
document, much of the language relative to shoreline stabilization refers 
to rivers with side channels and to marine waters, not fresh water lakes.  
Very few studies have been done on the impacts on fresh water lakes, 
though the property owners in the Lake Washington and Lake 
Sammamish watershed are targeted for removal.  The foundation of the 
Shoreline Master Program concept of no net loss is based on existing 
conditions at the time the shoreline inventory was taken.  The shorelines 
in Bellevue are very highly developed and if nothing new were to be 
built, no net loss would be met.  If all existing structures, both 
conforming and nonconforming, were to be replaced exactly as they are, 
no net loss would be met.  When structures are repaired or replaced and 
improvements are made, a net gain is achieved.  For piers and docks, 
no net loss only applies to undeveloped properties where there are no 
current overwater structures.  According to the Department of Ecology 
standards, a new 480-square-foot pier with a four-foot-wide walkway, 
two-by-twenty finger pier and six-by-twenty-six platform, along with an 
acceptable native planting plan, already achieves no net loss without 
action on the part of any other property owner in the city.  The Corps of 
Engineers  RGP3 from which Ecology adopted its development 
standards is specifically directed toward new or modification of existing 
residential overwater structures.  The term “modification” as used in 
Ecology’s regulations applies to a reconfiguration, not to a repair or 
replacement.  The WAC specifically states that normal maintenance and 
repair of existing structures is categorically exempt from the substantial 
development permit process.  Replacement of a structure or 
development may be authorized as a repair where such development is 
the common method of repair for the type of structure or development, 
and the replacement structure or development is comparable to the 
original structure or development.  While replacement structures must 
meet the requirements of the Shoreline Master Program, replacement 
does meet the no net loss criteria. 
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From:   Tim Trohimovich [Tim@futurewise.org]
Sent:   Wednesday, May 25, 2011 5:41 PM
To:     Paine, Michael
Cc:     Dean Patterson; htrim@pugetsound.org
Subject:        Bellevue SMP Comments
Attachments:    FW BuffersScience Recom 11May Final.pdf; FW NNL-CIA-PR Recomds 
11May Final.pdf; FW Envirs Recoms 11May Final.pdf; FW-PPS ltr BellevSMP 
11May final.pdf

Dear Mr. Paine:

Enclosed please find Futurewise’s and People for Puget Sound’s comments on the 
Bellevue SMP update for the planning commission hearing this evening.  I am 
bring the original and paper copies for the Planning Commissioners.  Thank you in 
advance for considering our comments.

 
Tim Trohimovich, AICP
Co-Director of Planning & Law
----------------------------------------
email: tim@futurewise.org
web:  www.futurewise.org
----------------------------------------
814 Second Avenue, Suite 500
Seattle, WA  98104-1530
p 206 343-0681 Ext. 118
f 206 709 8218
Celebrating 20 years of protecting Washington's Future
Our mission at Futurewise is to promote healthy communities and cities while protecting 
working farms, working forests, and shorelines for this and future generations
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Subject: Comments on the Bellevue Shoreline Master Program May 2011 Draft

We Strongly Support the SMP Update 
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Contact: Dean Patterson - dean@futurewise.org.  Phone: 206-343-0681.  Web: www.futurewise.org. 
Note: this document may have an updated version, please check our website. 

Introduction 
 
Futurewise staff has spent over two and a half years actively reviewing and participating in many Shoreline 
Master Programs.  We have seen many different examples of how to do a Shoreline Master Program (SMP) and 
the documents needed to support it.  While we have seen good examples, we have also seen many problems.  
More importantly we have seen patterns in how these problems come into being, and want to share them with 
those interested in developing good SMPs.  We have boiled down and consolidated our observations into a 
series of guidance documents that discuss the requirements for developing Shoreline Master Programs (SMPs), 
the important consequences of those requirements, pitfalls we have observed that should be avoided, and our 
recommendations for implementing the many different requirements at the same time.   
 
This document describes the requirements for no-net-loss of ecological function in the Shoreline Management 
Act (SMA) Policy and SMP Guidelines.

1
  It focuses on providing a practical way of developing the Cumulative 

Impact Analysis (CIA) and the Restoration Plan.  An accurate understanding of the cumulative impacts analysis 
and restoration planning requirements is critical to ensuring that the SMP covers all the impacts possible, 
because the jurisdiction must compensate for any impacts to ecological functions allowed by the SMP. 

Framework of Protecting Ecological Functions 
 
One of the primary functions of the Shoreline Management Act (SMA) is to protect the ecology and natural 
character of the state’s shorelines, as required in RCW 90.58.020.  Unfortunately, this policy has not been fully 
implemented resulting in the degradation of shoreline resources over the last 30 years.

2
  The SMA policy 

protecting ecological functions now permeates all areas of the updated SMP Guidelines through the concept of 
“no-net-loss of ecological functions,” whereby any adverse impacts that are allowed have to be compensated 
for.  The overall requirement for protecting functions is found in WAC 173-26-186(8), which provides a 
framework for protecting ecological functions composed of several pieces of work, all of which are 
interdependent on each other.  It is critical to understand that the CIA and restoration plan are not stand-
alone requirements that are separate from each other.  They are part of the larger requirement to protect 
ecological function and must all work together.  The requirement to protect ecological functions includes the 
following parts: 
 

• An accurate inventory and characterization of ecological functions is needed, including identification of 
areas with degraded and intact ecological functions, as emphasized in the 2011 changes to the SMP 
Guidelines.  It is the fundamental component used in identifying the jurisdiction’s remaining intact 
areas so they can be protected.

3
 

                                              
1
  Despite being called ‘Guidelines,’ the SMA, in RCW 90.58.080(1), requires that shoreline master programs shall be 

consistent with the SMP Guidelines. 
2
  For a description of the adverse impacts of development on Puget Sound, please see Mary H. Ruckelshaus and Michelle 

M. McClure coordinators, Sound Science: Synthesizing ecological and socioeconomic information about the Puget 
Sound ecosystem pp. 57 – 59 and pp. 68 – 72 (Prepared in cooperation with the Sound Science collaborative team. U.S. 
Dept. of Commerce, National Oceanic & Atmospheric Administration (NMFS), Northwest Fisheries Science Center, Seattle, 
Washington: 2007).  Accessed on April 30, 2011 at: 
http://www.nwfsc.noaa.gov/research/shared/sound_science/index.cfm  

3
  WAC 173-26-201(3)(d)(i)(E). 
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• Protecting functions by “designing” mitigation sequencing into the environments, policies and 
regulations of the SMP, including directing development away from intact areas and establishing 
specific standards that require individual projects to avoid and minimize impacts as much as possible, 
and then compensate for remaining impacts.  Typical impacts from all types of development need to be 
addressed.  After comparing the typical development impacts with the regulations, the gaps in 
protection are the basis for determining what impacts are allowed or not allowed by the SMP. 

• Performing a Cumulative Impact Analysis is required to account for all the sources of degradation.  It 
reviews gaps in the regulations to determine what impacts they allow, identifies non-regulatory 
impacts, and accounts for all impacts cumulatively. For the impacts allowed by the SMP regulations, 
the jurisdiction must either change the regulations to eliminate the impacts, or compensate for the 
impacts itself – generally through the Restoration Plan. 

• Restoration Planning identifies ways to compensate for the remaining impacts allowed by the SMP, to 
compensate for the other sources of degradation, and otherwise identify ways to ensure the ecological 
functions of the shoreline are on an overall trend toward improvement. 

 
Accounting for ecological functions in the CIA may seem like an esoteric exercise to many people.  A good way 
to think of it is as an indicator of how protective the SMP is – a very protective SMP leaves few impacts to 
account for.  It helps to think of the CIA conceptually in terms of balancing the budget of mitigation 
sequencing within the SMP.  This is similar to balancing a family budget, where you try not to spend your 
money unnecessarily, and if you spend money, you need to replace it to keep the budget balanced.  The CIA 
keeps track of impacts in a similar manner - the SMP should avoid degrading shoreline functions, and if it does 
allow degradation, the jurisdiction must replace the losses. 
 
When the entire SMP update effort is performed well, (1) the SMP should be very protective, leaving few 
impacts after development review; (2) the CIA should identify the actual impacts the SMP is allowing; and (3) 
the Restoration Plan should provide the compensatory mitigation for those losses.  This guidance document 
describes a logical path through the state requirements in order to ensure no-net-loss of ecological functions, 
and provides practical steps in developing the CIA, which are summarized below, and discussed in detail at the 
end of this document: 

1) Compare common impacts of development with the SMP regulations. 
2) Establish shoreline analysis segments. 
3) Compare development allowed in intact areas. 
4) Compare development allowed in existing developed areas. 
5) Determine impacts allowed by the buffer system. 
6) Determine if impacts will be reduced by “likelihood” considerations.  
7) Determine impacts from other sources of degradation. 
8) Accumulate all impacts from all sources of degradation.  
9) Compensate for the degradation using the restoration plan.  

Fundamental Obstructions to Ensuring No-Net-Loss 
 
One of the primary problems we have observed to the development of good SMPs is the failure to accurately 
identify all the impacts of development because of an incomplete understanding of impacts, mitigation, 
compensation and restoration.  This in turn means that cumulative impacts cannot be accurately measured.  
Throughout this document we discuss the many different permutations of the problem, and why they do not 
meet the SMA or SMP Guideline requirements.  In our many discussions with planners we have observed these 
permutations in almost all jurisdictions, though of course some have fewer than others.  They are: 

• Assuming that vague statements of no-net-loss will prevent impacts 

• Assuming that conversion of intact areas has no impacts  

• Not considering the impacts on fish and wildlife of human presence in areas that previously had little or 
no human presence 
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• Assuming that degraded buffers have no functions to impact 

• Assuming that degraded buffers can prevent impacts 

• Assuming that avoiding additional damage to degraded buffer vegetation equates to having no impacts 

• Assuming that meeting degraded buffers prevents impacts 

• Assuming that meeting small buffers prevents impacts 

• Assuming that waiving buffers for some development has no impacts 

• Assuming that only minimization standards will prevent impacts 

• Being unwilling to accurately identify impacts since they require compensation by either the project or 
the jurisdiction, which is financially or philosophically objectionable 

• Excluding cumulative impacts from some development by claiming it is “unlikely,” even though it is 
still allowed in the SMP  

 
This problem has been prevalent for the last 30 years.  Historically, development impacts have been largely un-
mitigated.  Even when specific standards were included, they were mainly limited to minimization, they rarely 
included using alternatives that avoid causing impacts, and almost never required compensatory mitigation for 
the remaining impacts.  Even today, as an example, jurisdictions typically do not require the replacement of 
buffer vegetation for new road and utility crossings.  Similarly, docks, boat ramps, access paths, bulkheads and 
even entire residences are typically allowed with no compensatory mitigation.  There is a subconscious 
assumption that using small buffers, or just meeting minimization standards, or any of the other incorrect 
assumptions results in no impacts, and no compensatory mitigation is required from the development.  This has 
resulted in the spiral of degradation we have historically experienced and continue to experience.  Many 
jurisdictions are continuing this pattern by using vague statements of protection instead of specific standards 
that actually result in protection. 
 
The new SMP Guideline’s requirement to account for ecological functions is a result of this historic 
unwillingness or inability to require projects to provide full mitigation.  Consequently, there will also be 
inherent resistance to accounting for impacts to ecological functions – beginning with establishing a protective 
SMP.  The “framework” for protecting ecological functions in the SMP Guidelines causes two disincentives to 
preparing an accurate CIA that must be carefully understood and prepared for before developing the SMP.  
First, jurisdictions do not want to establish stricter regulations on development, because they are unpopular for 
financial or philosophical reasons.   Second, jurisdictions do not want the financial responsibility for the 
restoration projects needed to compensate for the impacts allowed by the SMP.  These disincentives set up a 
dynamic that either consciously or unconsciously will strongly encourage the development of inadequate CIAs, 
as follows.  If the jurisdiction leaves the regulations lenient, then they have to pay for restoration of lost 
ecological functions.  If they make the regulations more stringent, they have to make unpopular decisions.  
Thus there are incentives to establish less protective regulations, but still claim there are no impacts from the 
regulations so they don’t have to compensate for them. 

 
Pitfalls to Avoid:  Don’t attempt to “fudge” the CIA to cover for a poor SMP.  It is too easy to 
identify actual impacts that are not accounted for.  We have observed that some CIAs claim 
there are no lost ecological functions, even though the SMP is fundamentally structured to allow impacts.  
These SMPs typically include the above list of unaccounted-for impacts, they fail to identify and 
compensate for even the most obvious impacts, they allow conversion of intact areas, they provide 
nuanced exceptions from protection measures to allow more development, and they provide no specifics 
about replacement of lost functions.  These SMPs are often accompanied by vague statements of “no-net-
loss of ecological functions,” and then assuming that means there will be no cumulative impacts.  This is 
akin to a child wishing for good grades without actually doing the studying and work needed to get good 
grades – wishful thinking does not accomplish the task  

 
Another major problem regarding CIAs we have encountered is a mindset with a perceived disconnection 
between “mitigation” and “restoration.”  This distinction seems to originate in the idea that restoration and 
mitigation are exclusive from each other; thus mitigation is only fixing damage from a new project, while 
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restoration is only fixing damage from past projects or other degradation.  The result is a mindset that new 
development cannot be required to restore or improve degraded conditions it did not cause.  When present, this 
mindset pervades the development of the SMP, CIA, and Restoration Plan, and results in a Restoration Plan 
with little relationship to the actual SMP and CIA it is supposed to support.  At its worst, the effect is a black 
and white distinction that presumes the Restoration Plan must be completely separate from the SMP and CIA.   
 
Because of this disconnection, (1) the Restoration Plan barely mentions the SMP regulations, if at all; focusing 
instead on restoration projects; and (2) the CIA is not allowed to accurately identify impacts that the restoration 
plan could compensate for, regardless of whether the SMP is protective or not.  The outcome of this mindset is 
that the concept of “restoration” is not allowed in the regulations of the SMP – it has to be limited to the 
Restoration Plan.  Furthermore, the idea of “mitigation” must be limited to the SMP and cannot be considered 
in the Restoration Plan.  However, the SMP Guidelines do not distinguish restoration and mitigation as 
exclusive from each other.  Rather the restoration outcomes of SMP regulations and other regulations are 
explicitly considered to be part of restoration planning, as discussed in the section on restoration planning.   
Neither is there a statement that mitigation cannot improve ecological functions - in fact, the Guidelines 
recognize that restoration is a tool that can be used to mitigate the adverse impacts of a development.

4
   

 
The framework for protecting ecological functions is composed of items that are all interdependent on each 
other.  If one piece of the framework is disconnected, the framework can’t function to protect ecological 
functions.  Disconnecting the Restoration Plan severely limits the jurisdiction’s ability to meet the no-net-loss 
of ecological functions requirement. 
 
The problem with disconnecting the CIA and SMP from the Restoration Plan is that it effectively eliminates 
possibly the most common way to compensate for impacts - out-of-kind mitigation. And since many impacts 
cannot be directly compensated for easily (i.e. new armoring to protect a residence, or shading from a new 
dock), this mindset encourages ignoring those impacts.  Out-of-kind mitigation can improve degraded 
conditions, especially for impacts to ecological functions that cannot be directly replaced; for example, 
enhancing degraded vegetation to compensate for dock shading, shore armoring, or a heavily used trail.   
 
Two extreme reactions can help convey the extent of the problem created in accounting for ecological 
functions caused by this mindset.  These examples also seem to incorporate a philosophical opposition to 
implementing the SMA policy and SMP Guidelines.   

1. Some jurisdictions have attempted to use the false distinction between restoration and mitigation to 
pervert the requirement of no-net-loss of ecological functions into a standard that prevents 
improvement of ecological functions with statements such as:  “Mitigation required for a project shall 
not result in an increase in ecological functions above those existing at the time of development.”  This 
is an incorrect statement. No-net-loss is a minimum, as WAC 173-26-221(5)(b) requires: “Master 
programs shall contain policies and regulations that assure, at minimum, no net loss of ecological 
functions necessary to sustain shoreline natural resources.”  Increased function is allowed. 

 
2. We have even observed one jurisdiction that included a blanket SMP statement similar to the following: 

“A project meeting the SMP development standards establishes the presumption that there will be no-
net-loss of ecological functions.”  Even with a very protective SMP (which was not the case), such a 
statement cannot be true.   

 

                                              
4
  As one example, WAC 173-26-241(3)(d) explicitly provides in part that “Master programs should require that public 

access and ecological restoration be considered as potential mitigation of impacts to shoreline resources and values for 
all water-related or water-dependent commercial development unless such improvements are demonstrated to be 
infeasible or inappropriate.” 
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Mitigation Sequencing Must Be Built Into the Structure of the SMP 
 
Before describing the actual CIA and Restoration Planning requirements, it is critical to understand their source 
in the SMA policy and SMP guidelines.  This is summarized below. 
 
The Shoreline Management Act (SMA) voter approved policy statement in RCW 90.58.020 lists a primary policy 
objective of the act [with emphasis]: “This policy contemplates protecting against adverse effects to the public 
health, the land and its vegetation and wildlife, and the waters of the state and their aquatic life, while 
protecting generally public rights of navigation and corollary rights incidental thereto.” Thus, while new 
development is allowed, it must protect natural functions and ecological features, and the public’s interest in 
health and navigation. Note that not even water-dependent uses are listed as being equal to these items.  
Water dependent uses are discussed in detail in our guidance document dealing with use limits and preferences.  
This policy is echoed by the policy paragraph that provides particular protection for Shorelines of Statewide 
Significance, which establishes a list of preferences for both the long term protection of the public interest, and 
protecting the natural character and functions of these shorelines.   
 
In addition, the SMA policy provides that “[p]ermitted uses in the shorelines of the state shall be designed and 
conducted in a manner to minimize, insofar as practical, any resultant damage to the ecology and environment 
of the shoreline area and any interference with the public's use of the water.” 
 
These two principles are implemented in the SMP Guidelines through requirements for no-net-loss of ecological 
function and mitigation sequencing.  Regarding no-net-loss of ecological functions, the Guidelines require 
that:  “Local master programs shall include policies and regulations designed to achieve no net loss of those 
ecological functions.”

5
  Note that the requirement to “design” the SMP to accomplish no-net-loss is restated in 

four other locations as well, for uses, modifications, and cumulative impacts.
6
 The no-net-loss requirement is 

accomplished using the concept of mitigation sequencing,
7
 whereby the first task of mitigation is avoidance of 

impacts, the second task is minimization of impacts, and the third is compensation for remaining impacts.  
Stated another way, allowing development to impact the shoreline is supposed to be the last option, not the 
first option.  WAC 173-26-221(5)(b) makes that clear, providing [with emphasis]: ‘Where uses or development 
that impact ecological functions are necessary to achieve other objectives of RCW 90.58.020, master program 
provisions shall, to the greatest extent feasible, protect existing ecological functions and avoid new impacts to 
habitat and ecological functions before implementing other measures designed to achieve no net loss of 
ecological functions.”   
 
Of critical importance in understanding mitigation sequencing is that the word “mitigation” does not mean 
replacement of lost functions - that is “compensation” which is the last option.  Many people confuse the 
terms, which then implies that performing mitigation means jumping straight to compensation and 
replacement before using avoidance and minimization.  But compensatory mitigation for damage done is not 
the same as “prevention of damage to the natural environment,” which is an important distinction to qualify as 
a preferred use, as discussed in detail in our guidance document dealing with use limits and preferences.   
 
“Designing” an SMP to accomplish the no-net-loss principle means “designing” the different components of 
the SMP using mitigation sequencing.  The SMP Guidelines include requirements for several components that, 

                                              
5
  WAC 173-26-186(8)(b) under Governing Principles of the Guidelines relating to ecological functions; and implemented 

in WAC 173-26-201(2)(c) under Basic Concepts.   
6
  (1) Governing Principles for protecting ecological functions in WAC 173-26-186(8)(b)(i), 

(2) General principles for all modifications in WAC 173-26-231(2)(d),  
(3) General principles for all uses in WAC 173-26-241(2)(a)(iv), 
(4) Cumulative Impacts Analysis requirement in WAC 173-26-201(3)(d)(iii). 

7
 WAC 173-26-201(2)(c) under Basic Concepts and Protection of Ecological Functions; and implemented in WAC 173-26-

201(2)(e) under Basic Concepts, Environmental Impact Mitigation. 
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if implemented correctly, accomplish mitigation sequencing at different levels within the SMP.  These 
components include:  

• Designating environments.   

• Placing limits on uses and modifications.   

• Establishing buffers (or setbacks with vegetation management) based on science.
 8
   

• Developing regulations specific to different types of development. 
 
Each of the above components is a subject of one of our Guidance Documents, each of which describes how to 
design mitigation sequencing into the element.  Designing each components to avoid and minimize impacts, 
and then including specific standards for compensation of remaining impacts will result in an SMP that is 
structured to prevent the loss of ecological functions as much as possible. 
 
There are two important points to keep in mind when preparing an SMP: (1) the rule of liberal construction, 
and (2) the requirement to rationally and carefully plan.  When implementing and interpreting typical laws we 
use strict construction, but for shoreline law we use liberal construction (as required by RCW 90.58.900) “to 
give full effect to the objectives and purposes for which it was enacted.”  This means that when shoreline laws 
are interpreted, the correct outcome is the one providing more protection to shorelines rather than the one 
providing less protection.  The legislative findings in the SMA policy statement (RCW 90.58.020) identify the 
“clear and urgent demand for a planned, rational, and concerted effort … to prevent the inherent harm in an 
uncoordinated and piecemeal development of the state's shorelines.”  This statement has clear repercussions, in 
developing an SMP because strategies that provide little detail and vague standards, or that do not address 
certain types of development are not undertaking a “planned, rational, and concerted effort”. Rather, such an 
approach is planning by default, without careful consideration, and accomplishes the opposite of the SMA 
policy intent.   
 

Pitfalls to Avoid:  Don’t rely on vague statements of protection, but rather design specific regulations 
for all types of development.  Some jurisdictions have attempted to meet the no-net-loss of 
ecological function requirement by simply repeating the no-net-loss principle in the regulations for the 
different types of development.  In turn, they typically include few other regulations, establish few use 
limits, and make few distinctions in mapped environments.  Aside from not meeting many other 
requirements, such an approach makes it uncertain that impacts will even be identified, let alone mitigated 
at the project stage.  Such uncertainty cannot be accounted for in the CIA for several reasons: 

• It defers protection measures to an undefined later date during project review. 

• It does not acknowledge the common impacts of different types of development as required by the 
Guidelines (or worse, even assumes there are no impacts). 

• It leaves protection measures vague and undefined, rather than “designing” them to protect ecological 
functions, as required by the Guidelines. 

• It leaves the project review open to tampering by influential people pressuring either to not 
acknowledge impacts (since are not identified in the SMP), or to not develop specific mitigation. 

• It assumes future staff will have the time and expertise to understand the impacts, or at worst assumes 
that untrained staff just relies on the project consultant without checks and balances. 

 
This is not the intent of the SMP Guidelines, nor the SMA legislative intent to plan carefully.  The SMP 
and its array of policies and regulations are themselves to be designed to accomplish no-net-loss of 
ecological functions, not simply to restate the principle over and over.  Vague standards of protection have 
been in place since the inception the SMA (and for critical areas the GMA).  But such a strategy has 
allowed degradation for 30+ years (and 10+ years for critical areas).  A famous quote says: "If you keep on 
doing what you've always done, you'll keep on getting what you've always got." [W. L. Bateman].  It is 
critically important to establish specific standards that actually address impacts rather than relying on the 
historic approach of vague protection statements that plan by default.  Specific standards accomplish 

                                              
8
  WAC 173-26-221(5)(b). 
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mitigation sequencing, and are required in the SMP Guidelines provision to protect ecological functions in 
WAC 173-26-186(8)(b)(i) [with added emphasis]:  “Local master programs shall include regulations and 
mitigation standards ensuring that each permitted development will not cause a net loss of ecological 
functions of the shoreline.” 
 
Pitfalls to Avoid:  Don’t “balance” away shoreline policy to accommodate development. 
WAC 173-26-186(9) reads [with added emphasis]:  “To the extent consistent with the policy and use 
preference of 90.58.020, this chapter (WAC 173-26), and these principles, local governments have 
reasonable discretion to balance the various policy goals of this chapter…”  This is similar to the 
implementation statement in the SMA policy, in which preferences and priorities are established, but only 
in the implementation of the policy itself. (See our guidance document regarding use limits and 
preferences for a detailed discussion.)  However, some jurisdictions have used the “balancing” phrase by 
itself as an excuse: (a) to designate intact areas with development –oriented environments that will allow 
them to be converted to human uses; (b) to allow development in the buffer that has no need to be in the 
buffer, and without regulations to accomplish mitigation sequencing; and (c) to allow a broad range of 
development they desire (i.e. recreation facilities, trails, public access, residences, or even commercial uses) 
in protective environments in preference to the SMA policy preferences.  While doing so inherently causes 
a loss of functions, they do not acknowledge these inherent impacts, nor require specific compensation for 
the losses, nor account for the losses in their Cumulative Impacts Analysis.  Such a use of the “balancing” 
clause selectively ignores the requirement to be consistent with the policy to protect ecological functions.   
The facilities they desire may be allowable, but they must still protect shoreline ecology to the extent 
feasible, and provide compensation for impacts to functions.   

Requirements for Cumulative Impact Analysis 
 
The basic principal of no-net-loss is that any impacts that are allowed have to be compensated for.  Before 
discussing the requirements for cumulative impact analysis, it is useful to describe how compensation should 
happen in conceptual terms. 
 
How do you compensate for impacts?  In both the context of individual projects and the CIA and 
Restoration Plan, many people have asked us how you compensate for lost functions after you do avoidance 
and minimization.  The question comes from understanding that some functions are difficult to mentally grasp 
and understand for non-scientists (for example, sedimentation rates, chemical interactions, etc.) and that there 
can be dozens of different functions.  Most people also understand that particular natural features provide a 
group of functions.  The clue for how to compensate for them comes from the Policy of the SMA, which is to 
protect and restore the ecology and natural character.  Thus, when individual or groups of ecological functions 
that are derived from natural features are eliminated or degraded to a lower level, they need to be replaced with 
natural features that perform the lost functions.  Replacement compensation should always use more natural 
options in preference to less natural options, and should take place at double or triple the area (or other unit) 
to compensate for failure rates, and for the age/maturity of the feature.  Of course replacing lost vegetation 
on-site when the site is already intact is nearly impossible, and compensation must probably be done off-site. 
 
Thus for example, installing an access to the water will displace intact or degraded vegetation and inject human 
activity into the buffer area that will impact or drive off fish and wildlife.  The loss of functions would be 
compensated for by recreating new buffer vegetation area.  On a degraded site, these impacts can be 
compensated for by re-establishing buffer vegetation that performs similar ecological and habitat functions.  
On the other hand, it is inappropriate to replace functions derived from natural features with functions derived 
from artificial features; such as eliminating buffer vegetation and replacing the bank stability functions with 
shore armoring.  Lastly, some features are very difficult to replace.  When straightforward compensation is not 
possible, “out-of-kind” mitigation (replacing lost functions with different functions) must be used, as described 
earlier in this document.  And if the functions can’t be provided on the site, then “off-site” mitigation must be 
used.   
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The requirement for the CIA is found in the Governing Principle of the SMP Guidelines (WAC 173-26-186(8)) 
that requires the protection of ecological functions.  The CIA is just one component in protecting ecological 
functions.  Unlike other parts of the SMP Guidelines, there is little direction for how to perform a Cumulative 
Impacts Analysis.  The two sections that discuss it are a short section in WAC 173-26-186(8)(d), and 
approximately a page of implementation text in WAC 173-26-201(3)(d)(iii).  These mainly require that 
jurisdictions have to evaluate cumulative impacts and ensure there is (A) no-net-loss of ecological functions, 
and (B) no-net-loss of other shoreline values.  Rather than copying the entire text, the few pieces of specific 
guidance are described and discussed below. 
 

The SMP and CIA must “fairly allocate the burden of addressing cumulative impacts among development 
opportunities.” 

9
 

 
Since allocating the burden to adjacent property owners, or owners across town, or other cities/counties would 
be unfair, there are really only two options – either the development project or the jurisdiction must pay the 
cost of compensating for the impacts.   
 
The first and most obvious option is to allocate the burden onto the development causing the impacts.  This is 
also the primary intent of mitigation sequencing - both in the structure of the SMP, and in the permit 
requirements for the development.  This means that the SMP environments and regulations must be very good 
at preventing the impacts, identifying the likely impacts that will happen, and requiring compensation for the 
impacts that are allowed.   Even an excellent SMP will allow some impacts that cannot be mitigated on the site.   
 
The second option is the default option.  Whether the SMP is good at preventing impacts or not, the burden of 
compensating for all the remaining impacts allowed by the SMP (after permits, exemptions, etc.) falls on the 
local government that allowed them (essentially the local taxpayers).   
 

Pitfalls to Avoid:  Don’t compensate for impacts allowed by the SMP with restoration others are 
paying for.  In our discussions with planners, we have encountered the viewpoint that even 
though the regulations allow impacts, the restoration plan projects make up for the impacts.  However, 
those restoration plans almost exclusively consist of projects implemented by other organizations, which 
are typically funded by state and federal grants.  Such an approach unfairly allocates the burden of the 
jurisdiction’s inadequate SMP onto state and federal taxpayers, and dodges responsibility for the SMP 
impacts.  It also undermines our restoration and salmon recovery efforts, and consumes or negates the 
benefits those efforts are accomplishing. 

 
“To … assure no net loss of shoreline ecological function … requires assessment of how proposed policies 
and regulations cause and avoid such cumulative impacts.” 

10
 

 
A Cumulative “Impacts” Analysis requires one to analyze the impacts that the regulations are allowing (not 
what they are preventing), to determine if there will be a loss of ecological function.  This means looking past 
the SMP standards that are listed to see what is still allowed - what is NOT covered in the SMP.  This entails 
comparing common impacts of development with the regulations in the SMP, comparing uses allowed to the 
existing ecological conditions, and applying the impacts allowed by the regulations to the areas in which the 
uses are allowed.  More specific details are found at then end of this document. 
 
This also means that staff needs a thorough understanding of the impacts of different types of development, 
from roads and bridges, to docks, to bulkheads, to residences, to commercial and industrial uses.  Each has 

                                              
9
  WAC 173-26-186(8)(d) 

10
  WAC 173-26-201(3)(d)(iii) 
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impacts particular to the type of development - partly based on the construction methods, partly based on the 
nature of the use, and partly based simply on their displacement of natural features. 
 

Pitfalls to Avoid:  Do not simply list SMP protection standards.  Some CIAs we have reviewed 
are largely a recitation of the protection standards.  Such an approach results in a Cumulative “Protection” 
Analysis, which does not meet the requirement.   
 

“For such commonly occurring and planned development, policies and regulations should be designed 
without reliance on an individualized cumulative impacts analysis.” 

11
 

 
As we have stated before, the SMP Guidelines require that environments, policies, and regulations are 
themselves to be designed to mitigate commonly known impacts.  Jurisdictions are not supposed to avoid 
including the specific regulations designed to mitigate impacts in favor of vague statements of “no-net-loss.”  
Doing so would mean that the CIA has no concrete standards on which to base a determination that common 
impacts are mitigated.  Since the cumulative impacts of an SMP are those not covered by the SMP regulations, 
excluding specific standards that cover common impacts turns ALL the impacts of a project into cumulative 
impacts.  Thus when a jurisdiction performs a no-net-loss of ecological functions assessment on a project 
(having only the vague no-net-loss standard) it is also performing an individualized cumulative impact analysis. 
 

Pitfalls to Avoid:  Do not avoid designing regulations that address all the common impacts of 
different types of development.  Some SMPs use vague statements of no-net-loss rather than 
designing the environments and regulations to deal with common impacts.  As noted above, relying only 
on vague no-net-loss statements is the same a performing an individualized cumulative impacts analysis 
on project-by-project basis, which is both contrary to this requirement and allows a net loss that is not 
accounted for in the CIA.  In addition, it is easy to identify common impacts that are not addressed in 
these SMPs.    As an example, one jurisdiction’s draft SMP includes 5 or 6 standards for a particular type 
of development.  One is a general statement to result in no-net-loss, but the rest are just reminders to 
follow other laws.  The result is effectively only one standard with no specificity to address common 
impacts. 
 
Furthermore, since the resulting CIAs have little or no specific standards to base reviews of cumulative 
impacts, these SMPs have no SMP-level cumulative impact analysis being performed.  But stating so would 
mean the burden of addressing the cumulative impacts falls on the jurisdiction.  Thus there is an incentive 
for the CIA to be written stating that the regulations are adequate and that there are no cumulative 
impacts. 

 
“For … un-anticipatable or uncommon impacts that cannot be reasonably identified at the time of master 
program development, … regulations should use the permitting or conditional use permitting processes to 
ensure that all impacts are addressed and that there is no net loss of ecological function of the shoreline 
after mitigation.” 

12
 

 
While the Guidelines require the SMP to address common impacts, all projects can have unanticipated impacts.  
As we have pointed out, the regulations have to do more than restate the no-not-loss principle over and over, 
and accomplishing the principle requires mitigation sequencing.  However, a “general” no-net-loss standard 
and mitigation sequencing standard is still needed to cover those unanticipated and uncommon impacts in 
project review.  While the requirements are important to understand, our observation is that these statements 
are typically common in both good and bad SMPs – and thus not usually a problem area. 
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Pitfalls to Avoid:  Don’t avoid including no-net-loss and mitigation sequencing regulations in general 
standards.  We have observed only a few jurisdictions that do not meet this requirement, since it is 
so easy to accomplish, but there have been some that have attempted to place both standards in non-
regulation locations in the SMP, which takes them out of the normal realm of permit review.  They need to 
be actual regulations. 

 
Consider “reasonably foreseeable” development, but acknowledge that there are “practical limits when 
evaluating impacts that are prospective and sometimes indirect.” 

13
 

 
Pitfalls to Avoid:  Don’t exclude impacts of development that is “unlikely” - estimate them.  In our 
reviews of CIAs and discussions of cumulative impacts with many planners, the clauses in the heading 
above provide one of the most common excuses for avoiding discussion of all the cumulative impacts 
actually allowed by the SMP impacts.  The claim is that even though the SMP may allow extensive types of 
development, and even the conversion of intact areas, such development is “unlikely” or is not “reasonably 
forseeable” and the cumulative impacts are excluded from consideration.  Such a strategy is logically 
flawed for two reasons.  (1) It avoids the very intent of the requirement (considering the accumulation of 
impacts over time), which is one reason our shorelines are as degraded as they are.  (2) Unlikely 
development IS reasonably foreseeable, by estimating the “likelihood” of the development, as described 
below. 

 
The most important point in considering “unlikely” impacts is that development impacts that are allowed in the 
SMP but are unlikely cannot be ignored completely in the CIA, they can only be reduced.  Estimating the 
“unlikely impacts” of certain types of development is not that difficult using professional judgment.  If the 
jurisdiction intends to reduce the impacts to be considered in the CIA based on the low likelihood of the 
development, three tasks are needed.  First, the area where the impact is allowed needs to be determined.  
Second, the impacts allowed under the SMP regulations if the development happens need to be estimated.  
Third, the likelihood that the development will happen needs to be determined using a percentage amount 
anticipated to occur over a given period of time (zero or functionally zero are not acceptable since the 
development is not prohibited).  In establishing the percentage, one has to acknowledge that given enough 
time, 100% occurrence will take place for some types of development and some areas (especially cities).  The 
first two tasks can be used to estimate the total potential impacts.  The “likelihood” percentage can then be 
used to reduce the impacts to be considered.  
 
For linear facilities, the process would be different, since impacts can vary widely.  But they are still estimable.  
Impacts from linear facilities allowed parallel to the shoreline have much greater impacts than the occasional 
water crossing (mainly over streams and wetlands), though crossings can also have major impacts when they are 
undersized and numerous.  Since the Guidelines require utility and transportation facilities to be outside 
shoreline jurisdiction whenever possible, most jurisdictions include regulations that prohibit new facilities 
parallel to the shore, and regulations requiring that new service line and road crossings use the most direct 
route across.  This eliminates the need to consider parallel facilities as a cumulative impact.  Then public road 
and utility crossing impacts can be evaluated based on road and utility main patterns and subdivision 
requirements.  And impacts of private crossings on streams and wetlands (for driveway bridges and utility 
service lines) can be evaluated by estimating the existing lot patterns and numbers in proximity to existing 
roads.  The number of possible driveway bridges will depend on regulations for both existing lots and new 
subdivision lots (1) to require the use of alternative access points that don’t need a new crossing, and (2) to 
require sharing access roads, utility crossings, and bridges with nearby lots.  Otherwise the CIA needs to 
consider that each lot will build a new individual driveway, bridge, and service line over the stream - which is 
the existing pattern for many streams where roads already run parallel and every lot on the opposite side of the 
stream has a private driveway, bridge, and utility line crossing.  Once these potential impacts that the SMP 
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allows are estimated, a likelihood percentage can be assigned as described above to arrive at the amount of 
likely impacts to account for in the CIA. 
 
These estimates will not be entirely correct, but they will be recorded so that future updates can check their 
accuracy with actual development, compare it with restoration projects the jurisdiction has undertaken, and 
then the jurisdiction can provide compensation for actual losses of ecological function in future Restoration 
Plans.  The jurisdiction can then also use more accurate estimates in the future.  Of course the Restoration Plan 
must have projects for the jurisdiction itself to use for this compensation. 
 

“To ensure no net loss of ecological functions and protection of other shoreline functions and/or uses, 
master programs shall contain policies, programs, and regulations that address adverse cumulative impacts 
…” 

14
 

 
Pitfalls to Avoid:  Don’t avoid identifying actual impacts and designing regulations to address them. 
This requirement makes it clear that the CIA is dependent on the SMPs ability to prevent impacts.  While 
the above statement is the most basic of the requirements for a CIA, we have observed many problems 
that impede the true assessment of cumulative impacts.  All of these seem to have a common feature that 
is overlooked in SMP development - almost all development has impacts, and many developments have 
impacts that cannot be mitigated on-site.  Many of the incorrect assumptions that obstruct the accurate 
assessment of impacts are discussed in detail below.  As already pointed out, using vague standards of no-
net-loss and excluding regulations that address the common impacts simply turns all project impacts into 
cumulative impacts.  Yet the CIAs for SMPs that use vague statements do not account for the cumulative 
impacts.  Even the CIAs for SMPs that do use detailed standards to address common impacts typically do 
not acknowledge some of these types of impacts.   
 

Our guidance document “Shoreline Buffer Options That Work with Buffer Science” provides (1) summaries of 
several syntheses of science literature relating to buffers and vegetation, (2) a description of vegetation 
functions, (3) a discussion of the functions of degraded sites, (4) common impacts of new development, (5) 
common impacts of existing development, and (6) recommended options for developing buffer systems that 
logically flow from the science.  The reader should read that document to supplement the descriptions of 
functions and impacts provided here.  
 
Assuming that conversion of intact areas has no impacts.  The most substantial losses of ecological 
function come when new development in largely intact areas (those that should have protective environments) 
displaces vegetation that provides ecological functions and wildlife habitat - both inside and outside the buffer. 
Few SMPs require the replacement of this habitat.  Furthermore, while a project on a degraded site can provide 
compensatory mitigation on-site, how do you provide compensatory mitigation on an intact site?  There are 
little or no enhancement opportunities – certainly not at the same scale of the development impacts. A more 
common situation is when SMPs allow development inside a largely intact buffer (for access, docks, driveways, 
bridges, utility crossings, water-dependent recreation, etc.). This has many of the same problems as for fully 
intact areas.  Few SMPs require a trail, utility, or road crossing to replace the displaced buffer vegetation, as 
one example.  In both cases where intact native vegetation is lost, the regulations need to require projects to 
provide compensatory mitigation, including the likely necessity of developing off-site mitigation. 
 
Not considering the impacts on fish and wildlife of human presence.  A more indirect impact is that 
the injection of human users into largely intact areas or intact buffers – even with relatively minor development 
like trails and docks – drives off fish and wildlife.  Most people have experienced driving on a road and seeing 
wildlife.  The animals may tolerate the presence of the vehicle, but when people get out of the car, the animals 
flee.  Similarly, people who are avid fishers know that fish flee from human disturbances in and near the water, 
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and on a dock.  We have observed no SMPs that address this impact in their regulations.  Mitigating for human 
intrusion will likely require out-of-kind compensatory mitigation, and possibly require off-site mitigation. 
 
Assuming that degraded buffers have no functions to impact.  While the above examples use relatively 
intact areas to demonstrate the point, even degraded areas have ecological functions that can be further 
degraded.  Planners often equate degraded sites to having no functions to impact.  On the contrary, the 
existence of lower levels of ecological function does not lessen the impacts of the development, it only reduces 
the maximum possible loss of functions caused by those impacts.  Even converting lawn or degraded 
vegetation to sidewalks and roads further degrades those areas for ecological functions and habitat use.   
 
Assuming that avoiding more damage to degraded buffer vegetation equates to having no impacts. 
Another version of the above assumption mistakenly equates development impacts to whether damage is 
directly caused to the vegetation, resulting in the approach that a project leaving degraded ecological functions 
in place is the same as having no impacts.  This is incorrect.  New development will have impacts whether 
vegetation is intact or degraded.  But degraded vegetation will have a lower maximum possible loss of 
function.   
 
Assuming that degraded buffer can prevent impacts.  Some planners assume that meeting a degraded 
buffer (whether a small buffer or science-based buffer) width automatically means there will be no impacts.  
The science states that intact vegetation is needed to provide functions and mitigate impacts.  Small buffers 
automatically allow impacts, and degraded science-based buffers cannot function fully and will allow impacts.   
 
Assuming that meeting small buffer can prevent impacts.  A slightly different version of the above 
example is when planners assume that meeting a small buffer width automatically means there will be no 
impacts.  Small buffers are already degraded, even if the small width is well vegetated.    The science shows that 
inadequate width buffers cannot perform functions or mitigate impacts.  This assumption usually also comes 
with the assumption that unlimited additional development outside the small buffer has no impacts, which is 
incorrect. 
 
Assuming that waiving buffers for some development has no impacts. We have observed a practice of 
systematically waiving buffer requirements for broad lists of facilities (one jurisdiction had 3 pages worth) – 
many of which can be placed outside the buffer without eliminating their function.  We have seen this pattern 
in almost all jurisdictions regardless of whether buffers are intact or not, and use science-based widths or not.  
But it typically is not accompanied by any specifics about providing compensatory mitigation along with the 
development.  Widespread examples include trails that could be placed outside the buffer or in the margins, 
allowing stormwater facilities to displace buffer vegetation, and sometimes even residential accessory facilities. 
Only water-dependent or water-related development should be allowed inside the buffer.  Any other exceptions 
need to include criteria for avoidance and minimization, similar to Shoreline Variances and Conditional Use 
Permits.  And all instances (water-dependent or not) should also include specifics about how to do 
compensatory mitigation for that kind of development. 
 
Assuming that minimization standards prevent impacts. A common assumption is that minimization will 
prevent impacts.  An example is that many dock regulations fall under this category.  Minimization is a part of 
mitigation sequencing.  By definition of the term, minimization only reduces impacts – it doesn’t avoid them.  
Thus development that meets minimization standards must still compensate for the remaining impacts.  
 
Contrary to the above assumptions, most SMP provisions will inevitably have built-in impacts, unless built-in 
mitigation is also required to eliminate most of the impacts.  Eliminating impacts requires that the SMP (a) 
have a default position that, except for rare instances, development will have impacts, (b) require compensatory 
mitigation plans with each project, (c) focus the compensatory mitigation to enhance degraded conditions, and 
(d) use specific compensatory mitigation standards for different types of development.   
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Just a few examples are in-water and near-water development (docks, armoring, etc.), small buffers, and buffer 
reductions.  Such provisions need to also have specific compensatory mitigation requirements to improved 
degraded conditions at the site.  For example, small buffers and buffer reductions should be required to 
enhance degraded areas of buffer vegetation so that they function; and in-water and near-water facilities 
(docks, etc.) should be required to enhance vegetation or removed armoring, etc.  Other examples of 
compensating for impacts can be found in our buffer options guidance document.  Lastly, the remaining 
impacts that can’t be mitigated on-site need to be compensated for in the Restoration Plan.  Unfortunately, as 
we have pointed out, the easiest way for a jurisdiction to avoid responsibility for them is to write the CIA 
stating there are no impacts.     
 

It is recognized that shoreline ecological functions may be impaired not only by shoreline development 
subject to the substantial development permit requirement of the Act but also by past actions, 
unregulated activities, and development that is exempt from the Act's permit requirements.

15
 

 
In the many SMP Guidelines requirements to protect ecological functions, there are numerous references to 
accounting for impacts in the CIA from all the different sources.  The previous section discussed the typically 
unmitigated impacts of new development.  But existing development, unregulated activities, and exempt 
development also degrade shoreline functions.  Our guidance document “Shoreline Buffer Options That Work 
with Buffer Science” discusses the impacts of both new and existing development in more detail.   
 
While impacts of new development have a chance of being mitigated through the review of permits or 
exemptions, other sources of degradation are unmitigated – but the still need to be assessed and compensated 
for in the Restoration Plan.  Without a method of offsetting these effects, shoreline wildlife will get displaced 
or driven off, habitat and native vegetation will slowly disappear, and shoreline waters will get slowly degraded.  
Other sources of degradation include:  
 

• Ongoing impacts of existing development close to the water, including glare, noise, septic inputs, chemical 
use, sedimentation from development near shorelines, etc. 

 

• The creep of un-reviewed activity and casual development near the water and in the buffer.  This includes 
installing or expanding small landscape features that are on the boundary of needing a permit, such as 
extending cleared yard areas into native vegetation, paving unpaved paths, building small structures for 
which the jurisdiction does not review building permits, building rock landscaping walls, etc.  This continual 
and gradual creep encroaches more and more on native vegetation, wildlife habitat, and ecological 
functions.   

 

• Unenforced violations.  Many jurisdictions do not enforce shoreline and critical areas violations for financial 
or philosophical reasons.  Thus the system encourages violations and their often extreme impacts.  Many 
SMPs have almost no description of the violation and enforcement process or consequences, yet we have 
observed no CIAs that account for violations.  This issue is not a problem for SMPs with adequate 
enforcement provisions. 

 

• Shoreline exemptions without adequate review processes and application of standards.  Despite our 
comments, many jurisdictions refuse to describe in their SMP how they review exemptions.  Exemptions 
must still meet the SMP standards, including the requirements for mitigation sequencing – especially 
compensatory mitigation.  They must be reviewed in some manner – even in an abbreviated review.  The 
SMPs have almost no description of the exemption process or requirements to qualify for an exemption.  
Actual compliance with SMP standards and exemption requirements is left unstated and at the whim of 
staff workload and experience.  The CIA cannot account for impacts in such a situation, other than to 

                                              
15
  WAC 173-26-186(8) – The overall protection of ecological functions requirement.  Also found in several locations in the 
SMP Guidelines, including WAC 173-26-201(3)(d)(iii), WAC 173-26-201(2)(c), and others. 

Draft SMP Comment #32 - Futurewise (Tim Trohimovich) 
Prehearing Written Comments

Comment #32



 
May 2011 

Page 14 of 18

pretend there will be no problems.  This issue is not a problem for SMPs with adequate descriptions of the 
exemption process. 

 

• Upland stormwater inputs from non-shoreline areas will eventually enter shoreline waters.  While 
stormwater regulations also apply in shoreline jurisdiction, their effect is mostly felt across the larger 
drainage basins.  Today’s stormwater regulations can largely control the impacts from new development.  
However, we have seen many CIAs that review stormwater mitigation in the Restoration Plan when it 
should be in the CIA.  Stormwater regulations for new development are not really restoration, they are 
mitigation for very specific new impacts – avoidance, minimization, and compensation.  Furthermore, they 
often require structural facilities that are allowed to degrade natural features like buffers.  We have 
observed few CIAs that seriously discuss stormwater regulations in the CIA – they are typically in the 
Restoration Plan, where they don’t belong.  Similarly, few CIAs discuss the degradation of natural features 
allowed in the name of mitigating stormwater impacts.  

 
Pitfalls to Avoid:  Do not avoid considering other sources of degradation, and do not avoid 
thorough enforcement and project review regulations. While all sources of degradation are 
supposed to be analyzed, we have reviewed no CIAs that cover all of these issues.  The best CIAs get 
most of them but the remaining impacts are uncompensated.    

Requirements for Restoration Planning 
 
The no-net-loss framework and cumulative impact analysis requirements include several important points 
related to restoration planning, as follows.  The impacts from all sources of degradation must be compensated 
for in the Restoration Plan. The burden of compensating for impacts allowed by the jurisdiction cannot be 
unfairly assigned to other people or entities, nor can the benefits from other restoration programs be consumed 
by degradation allowed by the jurisdiction.  Thus impacts need to be compensated for by projects the 
jurisdiction pays for.  To both meet the SMP Guidelines and to reduce its costs for compensation, the 
jurisdiction needs to include enhancement of ecological functions as compensatory mitigation.  If the 
jurisdiction includes specific regulations to require projects to compensate for all the impacts that they can, and 
the jurisdiction provides compensation for the remaining impacts, then the other restoration projects of other 
entities above and beyond compensating for impacts will keep the shoreline in a trend toward improvement, as 
the Guidelines require.   
 
The key is to ensure that compensatory mitigation using enhancement of functions is included in the 
regulations, rather than avoiding doing so using the artificial distinction between restoration and mitigation.  
The SMP Guidelines do not distinguish restoration and mitigation as exclusive from each other.  Rather the 
restoration outcomes of SMP regulations and other regulations are explicitly considered to be part of 
restoration planning.  Neither is there a statement that mitigation cannot improve ecological functions, as we 
discussed earlier.  While there are several references to restoration planning, there are two requirements that 
provide the most specific guidance relating to this problem.  WAC 173-26-186(8)(c) includes the primary 
restoration planning requirement, stating [with emphasis added]:  

 
“For counties and cities containing any shorelines with impaired ecological functions, master 
programs shall include goals and policies that provide for restoration of such impaired 
ecological functions. These master program provisions shall identify existing policies and 
programs that contribute to planned restoration goals and identify any additional policies and 
programs that local government will implement to achieve its goals. These master program 
elements regarding restoration should make real and meaningful use of established or funded 
nonregulatory policies and programs that contribute to restoration of ecological functions, and 
should appropriately consider the direct or indirect effects of other regulatory or nonregulatory 
programs under other local, state, and federal laws, as well as any restoration effects that may 
flow indirectly from shoreline development regulations and mitigation standards.”  
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WAC 173-26-201(2)(f) implements the Restoration Planning requirement.  It’s opening sentence states [with 
emphasis]: 

Consistent with principle WAC 173-26-186(8)(c), master programs shall include goals, policies and 
actions for restoration of impaired shoreline ecological functions. These master program provisions 
should be designed to achieve overall improvements in shoreline ecological functions over time, when 
compared to the status upon adoption of the master program. 

 
The section goes on to list several steps to developing a Restoration Plan – in summary:  

− identifying degraded areas and restoration opportunities,  

− establishing restoration goals for those areas,  

− identifying projects and programs that can contribute toward restoration – including both regulatory 
and non-regulatory as noted in the WACs above,  

− identifying projects and programs that are needed to achieve restoration goals, and  

− developing implementation and achievement mechanisms for restoration goals.  
 
In reviewing many recent restoration plans, many of the problems we have observed stem from not 
implementing the following points (which are derived from the above requirements): 

• The Restoration Plan is intended to describe how the jurisdiction will “achieve overall improvements in 
shoreline ecological functions over time” in the face of historic and future degradation.   

• The Restoration Plan is supposed to identify and address the areas and functions that are degraded, as 
stated in the first sentence of WAC 173-26-186(8)(c). (For example, the sediment processes degraded 
by shore armoring, and habitat functions degraded by lost vegetation.   

• The Restoration Plan is supposed to include both projects and programs that result in restoration.   

• The Restoration Plan is supposed to include both regulatory and non-regulatory programs that result in 
restoration, as stated in WAC 173-26-186(8)(c). 

• The Restoration Plan is supposed to include restoration outcomes from the actual SMP policies and 
regulations that the restoration plan is intended to support, as stated in the last sentence of WAC 173-
26-186(8)(c). 

 
As can be seen, SMP regulations are supposed to be considered in the Restoration Plan.  Using the underlying 
assumption that “restoration” only applies to restoration projects and “mitigation” only applies to regulations 
has serious repercussions in the Restoration Plan and its relationship to the CIA: 

1. Since regulations are usually not discussed, the focus is almost entirely on projects. 
2. Since undertaking projects is expensive, the focus is on projects undertaken by other entities.   
3. Since only a limited number of stand-alone restoration projects that cover a small fraction of the total 

degraded land are identified, they don’t address the vast areas of degraded shorelines and degraded 
functions.  The Restoration Plan will leave the degraded areas largely degraded. 

4. Since the restoration projects are traditionally focused on the less developed locations, the functions 
they restore are unlikely to match the functions that are degraded. 

5. Since projects are heavily emphasized and regulatory programs are not allowed to be considered under 
restoration, programs in general receive little attention or are ignored. 

6. Since regulatory programs are not to be discussed, the Restoration Plan almost never discusses the 
actual SMP regulations  

7. In the SMPs that do discuss programs, they typically limit the discussion to the jurisdiction’s stormwater 
regulations or educational programs. 

• When stormwater programs are included, they usually only focus on the development standards 
(which is mitigation of new development rather than restoration), and do not discuss the 
restoration outcomes of the stormwater program – i.e. correcting pollution problems from existing 
development. 
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• Education programs are described as restoration, though most of the education subjects described 
focus on preventing damage rather than actual restoration.  There is almost never specific 
restoration outcomes described. 

• When the SMP regulations are discussed, it is typically that they exist rather than describing the 
restoration outcomes of them – i.e. enhancement that occurs from compensatory mitigation. 

8. Since the Restoration Plan is not allowed to consider mitigation or include outcomes of regulations, it 
becomes necessary for the CIA to avoid documenting impacts from the regulations, even where there 
are obvious impacts allowed by an SMP.   
 

Accomplishing the requirements for no-net-loss of ecological functions will take a broader approach than using 
a mindset that separates the SMP and CIA from the Restoration Plan.  Avoiding this mindset and allowing the 
regulations to improve ecological functions avoids most of the problems listed above, and throughout this 
document.  The idea that compensatory mitigation can result in the enhancement of functions is fairly 
elementary, yet compensatory mitigation is a regulatory measure.  Whether the word “restoration,” 
“enhancement”, or some other term is used to avoid controversy is immaterial, as long as the intent is to 
improve degraded areas and thereby offset the adverse impacts of development and redevelopment.   
 
Restoration planning is intended to improve degraded conditions over time.  The most effective method of 
addressing these extensive degraded areas in a programmatic way is through the regulatory program, which 
functions jurisdiction-wide and will encounter degraded areas on a scale that is hundreds of times larger and 
more common than normal restoration projects.  These are the actual degraded areas that are the very 
reason for the restoration planning requirement.  Allowing enhancement in the regulations for impacts of 
new development can improve conditions in the actual degraded areas, though it will be slow.  Our current 
degraded ecological functions across the state happened over decades - one project at a time.  Similarly, 
improving them will take decades into the future - one project at a time.   

Practical Steps to Developing a CIA 
 
Preconditions for a Good CIA  The points discussed in this document lead to practical steps that can 
be used in developing the CIA, but there are important preconditions to preparing a good CIA: knowledgeable 
staff and a protective SMP. 
 
Even before beginning it is critical to appoint a qualified and knowledgeable staff to develop the SMP and CIA.  
Designing mitigation sequencing into the SMP is not difficult, but it does require that staff persons have 
knowledge of construction practices, and an understanding of their consequences.  Specifically they should 
have: 

• A scientific understanding of the particular shoreline area 

• An understanding of the common impacts of various types of development 

• An understanding of what the various mitigation techniques can and cannot do 

• The ability to make careful judgments of the uncertainties of mitigation 
 
As pointed out numerous times, the most important element in a good CIA is a protective SMP.  Preparing the 
CIA means you have to consider all the impacts allowed by the SMP and accumulate them in your analysis.  If 
well designed to incorporate mitigation sequencing, the SMP will have few remaining impacts that accumulate 
and have to be compensated for.  If not well designed, there will be many impacts to account for, which are 
probably allowed across broad areas, making them very difficult to assess.  Our other guidance documents 
discuss the pitfalls to avoid for different parts of the SMP in order to ensure they best capture and prevent 
impacts.  The SMP should include the following: 

• Protective environments need to be placed on the remaining intact areas. 

• Use limits need to match the environments’ intent and implement SMA preferences, especially to 
prevent the conversion of the remaining intact areas to human uses. 
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• Buffers need to protect existing vegetation and keep development away, and should be of a science-
based width whenever possible. 

• Regulations need to avoid and minimize common impacts for specific types of development. 

• Regulations need to describe compensation for specific types of development. 

• General standards are needed to require mitigation sequencing and no-net-loss ecological function for 
unanticipated impacts at the project level. 

• Acknowledge the different impacts of development, and specifically avoid the assumptions that prevent 
accurate assessment of impacts that are discussed in this document.  

 
If the SMP is protective, it is able to capture all the impacts that on-site mitigation can capture, leaving little 
for the CIA to account for, and reduces the burden of compensating for lost functions on the jurisdiction and 
its taxpayers.   
 
Steps in Assessing Cumulative Impacts The CIA is not just a listing of the protection standards.  It is 
an assessment of what impacts are allowed by the environments and regulations that accounts for the loss of 
ecological function.  This means looking past the SMP standards to see what is still allowed – or more 
specifically, what is NOT in the SMP.  Preparing the CIA entails comparing common impacts of development 
with the regulations in the SMP, and applying the allowed impacts to the areas the development is allowed.  
Below are more specific details: 

1) Compare Common Impacts of Development With SMP Regulations.    For the different types 
of uses and modifications that are allowed by the SMP (both in explicit use limits, and by default for 
not addressing uses), compare the typical impacts associated with that type of development to the SMP 
regulations for it.  For example, compare common impacts of roads and bridges with the regulations 
for roads and bridges.  When impacts are not addressed by the regulations, they become cumulative 
impacts that the jurisdiction must compensate for.  Alternatively, and preferably, the regulations should 
be supplemented to prevent the impacts.  Our guidance document dealing with development standards 
includes most of the common impacts that need to be addressed, along with recommended standards 
to do so.  The impacts identified after comparing development impacts with the regulations will be the 
impacts that apply to all the shoreline areas where that type of development is allowed. 

2) Establish Shoreline Analysis Segments. Divide shoreline areas into segments with consistent 
development patterns.  With a carefully established environment system, environments should be 
relatively homogenous to help with the CIA analysis.  But many SMPs we have reviewed broadly mix 
different development patterns in their environments, making the CIA assessment much more complex, 
and likely less accurate.  For example, applying the same designation and use limits for the Rural 
Conservancy environment to both near-urban-density residential areas and nearly intact areas.  These 
use limits would typically be established to allow development for the residential areas - not to protect 
the intact areas. 

3) Compare Development Allowed in Intact Areas. Compare the development pattern in individual 
intact segments with what uses are allowed in the assigned environment.  Intact areas that can be 
converted to human uses will have dramatic losses of functions that are nearly impossible to 
compensate for on-site, but must somehow be compensated for by the jurisdiction.  Alternatively, the 
environment designation or use limits can be modified to prevent the loss.  This issue applies to both 
intact areas inside and outside the buffer line.  It applies to developed areas with an intact buffer of 
science-based width.  And it applies to areas that are largely intact inside shoreline jurisdiction, but may 
be heavily developed just outside. 

4) Compare Development Allowed in Existing Developed Areas.  Compare the development 
patterns in individual developed shoreline segments with what uses and modifications are allowed in 
the assigned environment.  Existing developed areas that are allowed to become more intense will also 
suffer losses of function due to increased use-area coverage and more intense activity.  The loss will 
depend on how degraded the existing functions are in the developed area – some may be highly 
functioning, others may have low levels of function.  Use limit systems that do not include use-
intensity distinctions are left to assume an intense level of possible development.  Residential or 
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recreational areas that can convert to commercial use will often become more intense.  Commercial 
areas that can convert to industrial use will often become more intense.  Low intensity recreation areas 
are often allowed to convert to higher intensity recreation use, or even commercial facilities.  
Undeveloped recreation areas are typically allowed to install trails which can be intensively used.  
Without explicit compensatory mitigation requirements, unaddressed impacts from these developments 
will be cumulative impacts that must be compensated for by the jurisdiction.  This makes the 
regulations for the different types of development very important. 

5) Determine Impacts Allowed by the Buffer System. Our buffer options guidance document 
discusses the consequences of different buffer system choices.  The buffer system needs to be applied 
to all shoreline segments and compared to existing vegetation functions.  Lost functions from areas 
that are inadequately protected need to be compensated for by the jurisdiction, unless the buffer 
system is altered to protect those functions. 

6) Determine if Impacts Will be Reduced by “Likelihood” Considerations. We recommend that 
“likelihood” considerations be used sparingly or not at all. If the jurisdiction is intent on not 
considering the full impacts of what is allowed by the SMP, some assessment of the likelihood 
percentage must be performed and applied to the full area where those “unlikely” developments are to 
be allowed.  The percentage cannot be zero or effectively zero, since the development is not prohibited.   

7) Determine Impacts From Other Sources of Degradation.  Estimate the impacts from:   

• Ongoing impacts of existing development  

• The creep of un-reviewed activity and casual development near the water and in the buffer.   

• Impacts of unenforced violations when jurisdictions do not enforce shoreline and critical areas 
violations.   

• Impacts from shoreline exemptions without adequate review processes and application of standards.   

• Impacts from non-shoreline upland stormwater inputs.   
8) Accumulate All Impacts From All Sources of Degradation.  The total impacts from all sources of 

degradation are the cumulative impacts that the jurisdiction must compensate for in the Restoration 
Plan.   

9) Compensate for the Degradation using the Restoration Plan.   The total impacts from all 
sources of degradation must be compensated for in the Restoration Plan by activities undertaken by the 
jurisdiction.  The burden cannot be shifted unfairly to other entities, nor can the benefits from other 
restoration programs be consumed by degradation allowed by the jurisdiction.  Restoration above and 
beyond compensating for impacts allowed by the jurisdiction that is provided by projects of other 
entities will keep the shoreline in a trend toward improvement, as the Guidelines require.   

 
These steps still depend on a broader approach than either using a mindset that separates the SMP and CIA 
from the Restoration Plan, or not acknowledging all impacts if they are to accomplish the requirements for no-
net-loss of ecological functions.  With a protective SMP that focuses compensatory mitigation on enhancing 
ecological functions, the importance of the Restoration Plan is relatively low.  The CIA can more easily account 
for impacts, and fewer impacts will remain from the SMP.  The Restoration Plan can identify the enhancement 
outcomes of the specific compensatory mitigation regulations.  And the Restoration Plan needs fewer projects 
and programs to offset both the remaining impacts from new development, and the other sources of 
degradation.  But with a lax SMP that allows impacts, the importance of the Restoration Plan goes up 
dramatically since the jurisdiction must compensate for the impacts the SMP allows.  And if it is disconnected 
from the CIA and SMP regulations, it is incapable of providing adequate compensation of the cumulative 
impacts.  
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Introduction 
 
Futurewise staff has spent over two and a half years actively reviewing and participating in many Shoreline 
Master Programs.  We have seen many different examples of how to do a Shoreline Master Program (SMP) 
and the documents needed to support it.  While we have seen good examples, we have also seen many 
problems.  More importantly we have seen patterns in how these problems come into being, and want to 
share them with those interested in developing good SMPs.  We have boiled down and consolidated our 
observations into a series of guidance documents that discuss the requirements for developing Shoreline 
Master Programs (SMPs), the important consequences of those requirements, pitfalls we have observed that 
should be avoided, and our recommendations for implementing the many different requirements at the same 
time.   
 
In the course of reviewing many Shoreline Master Programs (SMPs), Futurewise has observed a wide range of 
approaches for establishing shoreline environments.  Some of these have good qualities making them worth 
considering by other jurisdictions.  Others illustrate pitfalls that should be avoided.  This paper describes why 
protective environments are important, and identifies the common problems and the recommended solutions.   

Mitigation Sequencing Must Be Built Into the Structure of the SMP 
 
Before describing the shoreline environment requirements, it is critical to understand the basic SMA policy 
and SMP Guidelines

1
 requirements, which are summarized below. 

 
The Shoreline Management Act (SMA) voter approved policy statement in RCW 90.58.020 lists a primary 
policy objective of the act [with emphasis]: “This policy contemplates protecting against adverse effects to the 
public health, the land and its vegetation and wildlife, and the waters of the state and their aquatic life, 
while protecting generally public rights of navigation and corollary rights incidental thereto.” Thus, while new 
development is allowed, it must protect natural functions and ecological features, and the public’s interest in 
health and navigation. Note that not even water-dependent uses are listed as being equal to these items.  
Water dependent uses are discussed in detail in our guidance document dealing with use limits and 
preferences.  This policy is echoed by the policy paragraph that provides particular protection for Shorelines of 
Statewide Significance, which establishes a list of preferences for both the long term protection of the public 
interest, and protecting the natural character and functions of these shorelines.   
 
In addition, the SMA policy provides that “[p]ermitted uses in the shorelines of the state shall be designed and 
conducted in a manner to minimize, insofar as practical, any resultant damage to the ecology and 
environment of the shoreline area and any interference with the public's use of the water.” 
 
These two principles are implemented in the SMP Guidelines through requirements for no-net-loss of 
ecological function and mitigation sequencing.  Regarding no-net-loss of ecological functions, the 
Guidelines require that:  “Local master programs shall include policies and regulations designed to achieve no 
net loss of those ecological functions.”

2
  Note that the requirement to “design” the SMP to accomplish no-

                                              
1
  Despite being called ‘Guidelines,’ the SMA, in RCW 90.58.080(1), requires that shoreline master programs shall be 

consistent with the SMP Guidelines. 
2
  WAC 173-26-186(8)(b) under Governing Principles of the Guidelines relating to ecological functions; and implemented 

in WAC 173-26-201(2)(c) under Basic Concepts.   
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net-loss is restated in four other locations as well, for uses, modifications, and cumulative impacts.
3
 The no-

net-loss requirement is accomplished using the concept of mitigation sequencing,
4
 whereby the first task of 

mitigation is avoidance of impacts, the second task is minimization of impacts, and the third is compensation 
for remaining impacts.  Stated another way, allowing development to impact the shoreline is supposed to be 
the last option, not the first option.  WAC 173-26-221(5)(b) makes that clear, providing [with emphasis]: 
‘Where uses or development that impact ecological functions are necessary to achieve other objectives of RCW 
90.58.020, master program provisions shall, to the greatest extent feasible, protect existing ecological 
functions and avoid new impacts to habitat and ecological functions before implementing other measures 
designed to achieve no net loss of ecological functions.”   
 
Of critical importance in understanding mitigation sequencing is that the word “mitigation” does not mean 
replacement of lost functions - that is “compensation” which is the last option.  Many people confuse the 
terms, which then implies that performing mitigation means jumping straight to compensation and 
replacement before using avoidance and minimization.  But compensatory mitigation for damage done is not 
the same as “prevention of damage to the natural environment,” which is an important distinction to qualify 
as a preferred use, as discussed in detail in our guidance document dealing with use limits and preferences.   
 
“Designing” an SMP to accomplish the no-net-loss principle means “designing” the different components of 
the SMP using mitigation sequencing.  The SMP Guidelines include requirements for several components that, 
if implemented correctly, accomplish mitigation sequencing at different levels within the SMP.  These 
components include: designating environments, placing limits on uses and modifications, establishing buffers 
(or setbacks with vegetation management) based on science,

5
 and developing regulations specific to different 

types of development.  Each of these components is a subject of one of our Guidance Documents, each of 
which describes how to design mitigation sequencing into the element.  Designing each component to avoid 
and minimize impacts, and then including specific standards for compensation of remaining impacts will 
result in an SMP that is structured to prevent the loss of ecological functions as much as possible. 
 
There are two important points to keep in mind when preparing an SMP: (1) the rule of liberal construction, 
and (2) the requirement to rationally and carefully plan.  When implementing and interpreting typical laws we 
use strict construction, but for shoreline law we use liberal construction (as required by RCW 90.58.900) “to 
give full effect to the objectives and purposes for which it was enacted.”  This means that when shoreline laws 
are interpreted, the correct outcome is the one providing more protection to shorelines rather than the one 
providing less protection.  The legislative findings in the SMA policy statement (RCW 90.58.020) identifies the 
“clear and urgent demand for a planned, rational, and concerted effort … to prevent the inherent harm in 
an uncoordinated and piecemeal development of the state's shorelines.”  This statement has clear 
repercussions, in developing an SMP because strategies that provide little detail and vague standards, or that 
do not address certain types of development are not undertaking a “planned, rational, and concerted effort”. 
Rather, such an approach is planning by default, without careful consideration, and accomplishes the opposite 
of the SMA policy intent.   
 

Pitfalls to Avoid:  Don’t rely on vague statements of protection, but rather design specific 
regulations for all types of development.  Some jurisdictions have attempted to meet the no-
net-loss of ecological function requirement by simply repeating the no-net-loss principle in the 
regulations for the different types of development.  In turn, they typically include few other regulations, 
establish few use limits, and make few distinctions in mapped environments.  Aside from not meeting 
many other requirements, such an approach makes it uncertain that impacts will even be identified, let 

                                              
3
  (1) Governing Principles for protecting ecological functions in WAC 173-26-186(8)(b)(i), 

(2) General principles for all modifications in WAC 173-26-231(2)(d),  
(3) General principles for all uses in WAC 173-26-241(2)(a)(iv), 
(4) Cumulative Impacts Analysis requirement in WAC 173-26-201(3)(d)(iii). 

4
 WAC 173-26-201(2)(c) under Basic Concepts and Protection of Ecological Functions; and implemented in WAC 173-

26-201(2)(e) under Basic Concepts, Environmental Impact Mitigation. 
5
  WAC 173-26-221(5)(b). 
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alone mitigated at the project stage.  Such uncertainty cannot be accounted for in the Cumulative 
Impact Analysis (CIA).  This is not the intent of the SMP Guidelines, nor the SMA’s legislative intent to 
plan carefully.  The SMP and its array of policies and regulations are themselves to be designed to 
accomplish no-net-loss of ecological functions, not simply to restate the principle over and over.   

Mitigation Sequencing Using Environment Designations 
 
Since the entire SMP must be designed to accomplish no-net-loss of ecological functions, this includes the 
shoreline environments.  Shoreline environments are one of the basic components of the SMP that control the 
corresponding use and modification limits within those environments.  This makes establishing environments 
a fundamental step in building mitigation sequencing into the SMP, because protecting the higher 
functioning areas with protective environments helps accomplish the first step in mitigation sequencing – 
avoidance. 
 
Most jurisdictions have extensive areas of developed shorelines, so it is critical to protect the remaining areas 
with high levels of ecological function.  Protecting them requires identifying them in the inventory and 
establishing Natural and Conservancy (or equivalent) environments that protect the remaining high 
functioning areas.  This must be followed up in the use limits by not allowing certain uses and modifications, 
and by limiting development intensity as described in the SMP Guidelines.  These areas should exclude 
intensely developed areas (such as residential development at urban densities), but should include low density 
residential development (with separation between homes, perhaps even with intact vegetation) typically found 
in rural areas.   
 
The SMP Guidelines WAC 173-26-201(3)(d) - Preferred uses – requires the protection of intact areas, and 
changes to the Guidelines in 2011 emphasized intact areas both on land and in the water. 
 

(i) Reserve appropriate areas for protecting and restoring ecological functions to control pollution and 
prevent damage to the natural environment and public health. In reserving areas, local governments 
should consider areas that are ecologically intact from the uplands through the aquatic zone of the area, 
aquatic areas that adjoin permanently protected uplands, and tidelands in public ownership. Local 
governments should ensure that these areas are reserved consistent with constitutional limits. 

 
WAC 173-26-211 provides the requirements for establishing shoreline environments.  WAC 173-26-211(2)(a) 
establishes the basic requirements for shoreline environments, and states [with added emphasis]: 

 
“Master programs shall contain a system to classify shoreline areas into specific environment designations. 
This classification system shall be based on the existing use pattern, the biological and physical character 
of the shoreline, and the goals and aspirations of the community as expressed through comprehensive 
plans as well as the criteria in this section. Each master program's classification system shall be consistent 
with that described in WAC 173-26-211 (4) and (5) unless the alternative proposed provides equal 
or better implementation of the act.” 

 
But establishing such a system requires accurate information about the condition of the shoreline.  Changes 
were made to the SMP Guidelines inventory requirements (WAC 173-26-201(3)(c)) in 2011, and it currently 
includes many specific items needed to identify blocks of intact shoreline area, highly functioning aquatic 
areas, and intact shoreline vegetation, as listed below.  It addition, it requires inventorying the extent of 
alterations, such as structures and other modifications, which are important in identifying the degradation of 
developed locations.   
 

(i)  Shoreline and adjacent land use patterns and transportation and utility facilities, including the 
extent of existing structures, impervious surfaces, vegetation and shoreline modifications in 
shoreline jurisdiction. Special attention should be paid to identification of ecologically intact blocks 
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of upland vegetation, developed areas with largely intact riparian vegetation, water-oriented uses 
and related navigation, transportation and utility facilities.  

(ii)  Existing aquatic and terrestrial wildlife habitats; native aquatic vegetation; riparian and associated 
upland plant communities; and critical areas, including wetlands, aquifer recharge areas, fish and 
wildlife habitat conservation areas, … 

(iii)  Altered and degraded areas and sites with potential for ecological restoration. 
(iv)  Areas of special interest, such as priority habitats, ecologically intact late successional native plant 

communities, … 
… 
(vii)  General location of channel migration zones, and flood plains. 
… 
(xi)  Information specific to the aquatic environment for siting in-water uses and development, such as 

sediment contamination, intertidal property ownership, aquaculture operations, shellfish beds, 
shellfish protection districts, and areas that meet department of health shellfish water quality 
certification requirements. 

 
WAC 173-26-211(4)(b) provides the recommended environment system, and states: 

 
“The recommended classification system consists of six basic environments:  "High-intensity," "shoreline 
residential," "urban conservancy," "rural conservancy," "natural," and "aquatic" as described in this 
section and WAC 173-26-211(5).” 

 
WAC 173-26-211(4)(c)(i) provides for using alternative systems, and states [with emphasis]: 
 

“Local governments may establish a different designation system or may retain their current 
environment designations, provided it is consistent with the purposes and policies of this section 
and WAC 173-26-211(5)”  [Note: Subsection (5) describes the specific recommended environments.] 

 
Thus jurisdictions have the discretion of establishing customized environments.  But the environments chosen 
need to meet the general intent laid out in the SMP Guidelines:  

• protect the higher functioning shoreline areas, 

• provide places for residential and other preferred shoreline development, and 

• provide places for higher intensity development where the development will avoid impacting shoreline 
resources, such as public enjoyment and ecological function. 

 
WAC 173-26-211(4)(a) requires that the policies for each environment include its (1) Purpose, (2) 
Classification Criteria, and (3) Management Policies.  Using the model of the recommended environments, the 
Management Policies should include what is allowed or not allowed in the environment.  Describing allowed 
uses is critically important in helping decision makers and citizen committees understand the land use 
outcomes of mapping decisions. 
 
To summarize the above requirements, protecting ecologically intact areas using protective shoreline 
environments is an important first step in building mitigation sequencing into the SMP.  These environments 
need to be consistent with the SMP Guidelines for those environments.  If a custom environment is to be 
used, it needs to implement the intent of the Guidelines environment that it is similar to.  Whichever path is 
chosen, the ecologically intact areas need to be protected using the intent of the Natural and Conservancy 
environments.   
 
Consistency with the SMP Guidelines environment provisions is important because there are specific 
requirements for these protective environments – particularly in the intent statements and the management 
policies.  The Guidelines

6
 for the Natural and (to a lesser extent) Conservancy environments indicate that uses 

                                              
6
  WAC 173-26-211(5); Natural is paragraph (a), Rural Conservancy is (b), Urban Conservancy is (e).   
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within them are to be low-intensity and avoid degrading the shorelines.  Similar alternative environments (for 
example Forestry or Resource) would still have to be similar to these requirements.  This means that a 
distinction must be included in the use limits and development standards that differentiate uses based on 
intensity.  Broad categories of uses cannot be allowed in these environments without these limits.  If a 
category of use (commercial, industrial, residential, etc.) is to be allowed in a protective environment, the low 
intensity elements of them need to be distinguished, and the use limits (such as entries in a use table) need to 
use that low-intensity distinction so that higher intensity uses are not allowed.  For example, multifamily 
residential and urban density residential subdivision are higher intensity uses that are inherently too intense 
for the Natural and Conservancy environments.  Residential subdivisions in the Natural and Conservancy 
environments should include density and spacing requirements to ensure that they are low intensity.  Some 
Natural environments we have reviewed even prohibit residences.   
 
If an SMP allows for the conversion of functioning shorelines to higher intensity uses (whether by planned 
intent, or by the omission of protective regulations), there will be a loss of ecological functions that site-
specific project mitigation almost certainly cannot mitigate due to elimination of wildlife habitat, and 
increased disturbances that drive off wildlife, loss of vegetation both inside and outside the buffer, increases 
in impervious surface, etc.  This means that the jurisdiction must replace these lost functions at its own 
expense.  This greatly complicates the Restoration Planning and Cumulative Impacts Analysis for the 
jurisdiction, making it extremely difficult to demonstrate that lost ecological functions will be replaced in 
some manner and making it practically impossible to achieve no net loss of shoreline functions. 
 

Pitfalls to Avoid:  Don’t designate intact areas with development based environments – use Natural 
and Conservancy.  Designating shoreline areas that have intact functions with environments 
(such as Shoreline Residential or Urban) that allow intense development (such as residential subdivisions 
at urban densities, commercial uses, or active use public parks) “plans for” the ecologically intact areas to 
be converted to human use areas.  This will result in a loss of shoreline functions.  In such cases, the 
jurisdiction must be clear in how these lost ecological functions will be replaced in the Cumulative 
Impact Analysis and Restoration Plan. 
 
Pitfalls to Avoid:  Don’t “balance” away shoreline policy to accommodate development. 
WAC 173-26-186(9) reads [with added emphasis]:  “To the extent consistent with the policy and use 
preference of 90.58.020, this chapter (WAC 173-26), and these principles, local governments have 
reasonable discretion to balance the various policy goals of this chapter…”  This is similar to the 
implementation statement in the SMA policy, in which preferences and priorities are established, but only 
in the implementation of the policy itself. (See our guidance document regarding use limits and 
preferences for a detailed discussion.)  However, some jurisdictions have used the “balancing” phrase by 
itself as an excuse to designate intact areas with environments that allow intensive development (often 
for residences or water-dependent uses) that will convert those areas to human uses.  Yet they do not 
acknowledge the inherent impacts, nor require specific compensation for the losses, nor account for the 
losses in their Cumulative Impacts Analysis.  Such a use of the “balancing” clause selectively ignores the 
requirement to be consistent with the policy to protect ecological functions.   The facilities they desire 
may be allowable, but they must still protect shoreline ecology to the extent feasible, and provide 
compensation for impacts to functions.   
 
Pitfalls to Avoid:  Don’t allow uses in the remaining intact areas that allow converting them to 
human uses.  Another problem is that jurisdictions may designate intact and functioning 
areas with appropriate environments, but then allow intensive uses in those environments that will result 
in the conversion of the intact areas.  Such an SMP environment does not comply with the SMP 
Guideline management policies for the environment.  An example is a Conservancy environment that 
allows urban density subdivisions, large scale commercial uses, or intense public recreation uses – all of 
which will displace the intact areas.  An extreme version of this is where environments are established 
and mapped, but there is little or no distinction in the uses allowed in the different environments; and in 
a worst case scenario, all uses are allowed in all environments in an attempt to just rely on zoning 
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regulations that do not consider shoreline requirements.  These strategies plan by default rather than by 
careful consideration, as required by the SMA.  Our guidance document dealing with use limits and 
preferences provides more detail. 
 
Pitfalls to Avoid:  Don’t avoid distinctions in use intensity.  Another common problem is 
that many jurisdictions do not distinguish between high-intensity and low-intensity developments in 
their use limits for the protective environments.  For example, a county might allow all scales and 
intensities of commercial uses equally in the Rural Conservancy environment.  Thus, (assuming water-
dependency criteria are met) it might allow a mall as readily as allowing a small rural service 
establishment – which have great differences in their effects. For an urban example, a city might allow all 
recreation uses equally in the Urban Conservancy environment.  Thus a sports complex gets treated the 
same as low intensity walking trail.  Making a distinction in the use category for high-intensity and low-
intensity uses would allow the jurisdiction to permit limited uses in the protective environments.  Again, 
leaving out use-intensity does not comply with the SMP Guidelines management policies for the 
protective environments. 
 
Pitfalls to Avoid:  Don’t avoid including use limits because they are “unlikely.”  Some 
jurisdictions have attempted to allow a broad range of uses in their protective environments by claiming 
that while the SMP may allow the development, such proposals are unlikely to happen, and thus don’t 
need to be considered in the Cumulative Impacts Analysis.  Such an approach contradicts the very intent 
of the Cumulative Impacts Analysis by avoiding consideration of the accumulation of impacts over longer 
periods of time, which is one reason our shorelines are as degraded as they are.  The problem is that the 
conditions that make the development “unlikely” may change, making it more likely.  Describing 
something as “unlikely” is another way of saying it’s allowed but there is a small percentage chance of it 
happening.  Thus “unlikely” development is still estimable.  Our guidance document dealing with No-
Net-Loss and cumulative impacts provides additional details on this issue.  

Protect High Quality Aquatic Areas With Appropriate Environments  
 
The SMP Guidelines recommend a land-water environment system; where the water is placed in the Aquatic 
environment and the uplands are placed in a variety of other environments.  This system creates three 
problems that need to be addressed. 
 
High Functioning Water Areas - As already described, the Shoreline Management Act and the Shoreline 
Master Program Guidelines require

7
 protecting the most ecologically intact and highly function areas, 

including highly functioning aquatic areas.  The inventory requirements, described above, include 
inventorying highly functioning aquatic areas.  However, while the Guidelines have developed an approach to 
identifying the most natural and ecologically intact areas for upland situations, there is not a recommended 
water environment that can similarly protect the in-water areas with the highest ecological functions.  Thus 
the entire area of actual shoreline water body that is to be protected is treated the same regardless of whether 
it’s ecologically of high quality or low quality. 
 
Incompatibilities - The second problem is that if the Aquatic environment covers all water areas, there is a 
tendency to allow a broad range of uses within it.  Thus all those uses are allowed immediately adjacent to 
the upland environments, which will result in compatibility problems – especially where adjacent to Natural 
and Residential environments. 
 
Permitting Complexity - Many in-water uses also have upland components.  Consequently, any project with 
a water component will usually have two environments that they must be compatible with.  This characteristic 
of the system makes it very easy for a project to be allowed in the Aquatic environment, but not allowed in 

                                              
7
 WAC 173-26-186(8) – describing the framework for protecting ecological functions.  Also see our guidance document 
dealing with no-net-loss of ecological functions. 
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the upland environment - and maybe vise versa.  This contradiction can create gaps and loopholes that can 
result in bad shoreline development or unintended consequences.   
 
While the SMP Guidelines recommend designating all water areas as an Aquatic environment, alternative 
approaches are allowed that can address these problems.  In our review of different SMP environment 
systems, we have observed several approaches to dealing with water areas, some specific to the type of water 
body.  Sometimes multiple approaches are used by a jurisdiction.  The range of possibilities includes: 

• Designate all water areas as Aquatic 

• Designate water areas using multiple aquatic environments. 

• Designate all water areas the same as the adjacent upland environment (works for rivers, but has 
complications with enclosed lakes and marine waters regarding matching the opposite shore 
environment, and sharply curving shores) 

• Designate the entire lake and its shorelands as a single, non-aquatic environment. 

• Designate both river water areas and the immediately adjacent shorelands with a larger parallel 
environment, such as using the FEMA Floodway or CMZ. 

• Designate deep water areas (lake or marine) with a different water environment. 
 
These different approaches generally result from the basic choice of whether to include the shallow water 
areas adjacent to land within the upland environment, or to have the water area be completely separate from 
the adjacent upland environments.  Both have benefits and problems that are summarized below. 
 
Using Separate Aquatic Environment 
Benefit 1: The regulations related to in-water development can be focused on the Aquatic environments 

- although this requires a separate regulation section for the Aquatic environment or a similar 
approach.  Some jurisdictions using the Aquatic environment don’t focus requirements and 
don’t gain this benefit. 

Benefit 2: A deep-water version of the Aquatic can be established to deal with deep water areas, which 
are rarely used in conjunction with upland areas.  They can then be treated differently from 
upland areas and shallow waters.  This option can actually be used with both a regular 
Aquatic environment, and with including shallow water areas with the adjacent upland 
environment, as described below. 

 
Problem 1: The entire area of water in the jurisdiction is treated the same regardless of whether it’s 

ecologically of high quality or low quality.  Solution:  Use the inventory to identify high 
quality in-water areas, and provide different shoreline environment, such as Aquatic Natural.  
Examples: Jefferson County has the best example (Priority Aquatic); Mukilteo also uses two 
aquatic environments; King County uses the Maury Island Aquatic Reserve as a non-
environment designation, though it is cumbersome.  A less effective alternative would be to 
place a requirement in the use limits that development in the Aquatic environment must also 
meet the use limits for the adjacent upland environment.  This would use the adjacent upland 
environment (mainly Natural or Conservancy) as an imperfect proxy for in-water ecologic 
function. 

Problem 2: The entire area of water in the jurisdiction is treated the same regardless of whether it’s 
adjacent to natural areas or residential areas.  This easily results in incompatibilities with those 
environments.  Solution:  Like in Problem 1, place a requirement in the use limits that 
development in the Aquatic environment must also meet the use limits for the adjacent 
upland environment. 

Problem 3: Almost all shallow water development connects to the adjacent upland which will be in a 
different environment.  This complicates permit review due to different use limits, regulations, 
and permit processes.  Solution:  None - upland components must meet upland rules and in-
water components must meet Aquatic requirements. 
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Including Water Areas Within Adjacent Upland Environment 
Benefit 1: Can treat in-water development and related upland development as a whole with the same set 

of environment rules. 
Benefit 2: Development allowed in water areas and their adjacent uplands will have fewer conflicts.  
Benefit 3: Upland environments can serve as an imperfect proxy for ecological quality of adjacent in-

water areas.  Inventory of in-water areas can be used to better refine the environment maps. 
 

Problem 1: In-water requirements can’t be focused on just the Aquatic environment.  Solution:  
Incorporate in-water requirements into general standards; or if not feasible, then into 
requirements for different types of development.  Some jurisdictions that actually do use the 
Aquatic environment handle in-water requirements in this manner anyway. 

Problem 2: Use of deep water areas is rarely related to upland areas and thus don’t fit well into upland 
environments.  Solution:  Can designate deep water separately if needed.  Don’t necessarily 
need to for rivers and some lakes. 

 
Recommendations: 
We recommend that jurisdictions always inventory their water areas carefully and identify those with high 
levels of ecological function.  Otherwise a proxy is needed to protect these ecologically higher functioning 
areas. 

(1) If the jurisdiction does inventory their high quality water areas, these areas need a separate 
environment or other identification to limit uses within them and protect their ecological 
functions.   

(2) If the jurisdiction does not inventory and identify their high quality water areas, we recommend at 
a minimum one of two options: (1) that adjacent upland environments be extended to shallow 
water areas, or (2) that a regulation be included in the use limits to require development in the 
Aquatic environment to also meet the requirements of the adjacent upland environment.  Either 
option will allow the ecologically protective environments to serve as a proxy for high quality in-
water areas, and also avoid in-water development that is incompatible with adjacent uplands. 

Jurisdiction Issues 
 
The SMA requires that all cities and counties plan for all shorelines within their jurisdiction.  Sometimes SMPs 
do not clearly identify shorelines environments for all of the shorelines within their jurisidiciton.  We have 
observed two main reasons for this: (1) the jurisdiction doesn’t realize the extent of their jurisdiction, or (2) 
the jurisdiction assumes that local governments cannot regulate some areas. Below are the general rules to 
consider in correctly identifying the shoreline jurisdiction and mapping shoreline environments. 
 

Water Bodies 
Shoreline water bodies can extend great distances over lakes and marine areas.  County and city boundaries 
often extend to a defined boundary lying out in a water body – the centerline of a river, the middle of the 
lake, a line in the Puget Sound or the ocean, etc.  The jurisdiction must know where the jurisdiction lines lie 
and must plan for shorelines within those boundaries.  This is something that should be actively determined 
and confirmed - especially for cities where maps may not accurately show jurisdiction over water areas.  In 
many cases state law extends a city’s jurisdiction to the middle of the water body, even if only upland areas 
have been annexed.  Once all the shoreline water areas within the jurisdiction are identified, they must also be 
designated with a suitable environment.   
 

Pitfalls to Avoid:  Don’t avoid designating and mapping water areas with environments.   Some 
jurisdictions believe that they do not have authority over water areas beyond the harbor line, line of 
navigability, or other line, because there are federal or state agencies that regulate those areas.  This is 
not the case.  Different agencies administer different laws, and all the laws apply and must be followed.  
Shoreline law regulates “development” within shoreline jurisdiction. 
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Some jurisdictions have not mapped all their water areas.  The result is shoreline waters with no 
environment mapped and no use limits based on environments, and sometimes no permit process 
defined for development in those areas.  All areas within shoreline jurisdiction must be provided with an 
environment.   

 

Federal and Tribal Lands  
Shoreline jurisdiction on federal land is not determined based on geographic boundaries, but rather on federal 
activity.  The Coastal Zone Management Act requires federal compliance with state Coastal Zone Management 
Plans.  Washington’s plan includes the state’s local SMPs.  Federal agencies must consult with the state 
regarding impacts to the state CZMP, and non-federal actions on federal land must obtain permits under the 
local SMP.  The shoreline environment mapping needs to be extended into the federal lands so that non-
federal activities (leases, inholdings, cabins, etc.) will be able to be reviewed appropriately. 
 
While the specifics of how state and local laws apply within tribal reservations may vary from situation to 
situation, a general rule is that lands owned by non-tribal members are subject to the SMP.  We recommend 
consulting with the affected tribal authorities on how to map shoreline jurisdiction within reservations.  
Where lands may change hands between tribal and non-tribal members, and thus may change in being 
subject to shoreline law, it may be appropriate to assign shoreline environments so that there is a way to 
handle shoreline review appropriately. 
 

Pitfalls to Avoid:  Don’t avoid assigning environments simply because of boundary lines.  
Jurisdictions often stop their shoreline mapping at the federal land ownership line or tribal reservation 
boundary.  Historically, many counties did the same thing, which left non-federal actions and non-
tribally owned reservation lands having undefined shoreline environment regulations and permit 
processes. Thus implementation of the SMP was left unclear when it should have been made clear. 

Include Adequate Maps in the SMP 
 
Maps are a critical component to shoreline planning for a number of reasons: (1) understanding the condition 
of the shoreline in the inventory, (2) guiding the development of new environments and regulations, and (3) 
giving local citizens and developers an accurate understanding of where shoreline requirements apply to guide 
future development.  Furthermore, they are required by the SMA and SMP Guidelines.  The SMA in RCW 
90.58.100(1) is explicit about using currently available technology in shoreline planning: “… In preparing the 
master programs, and any amendments thereto, the department and local governments shall to the extent 
feasible: … (f) Employ, when feasible, all appropriate modern scientific data processing and computer 
techniques to store, index, analyze, and manage the information gathered.” 
 
The SMP Guidelines also state the need to develop accurate maps that establish environments over the known 
shoreline jurisdiction.  In addition, since a map is only a representation of on-the-ground conditions, the WAC 
also requires text to guide identification of boundaries edges/changes.  WAC 173-26-211(2)(b) states [with 
added emphasis]: 

 
“An up-to-date and accurate map of the shoreline area delineating the environment designations and 
their boundaries shall be prepared and maintained in the local government office that administers 
shoreline permits. If it is not feasible to accurately designate individual parcels on a map, the master 
program text shall include a clear basis for identifying the boundaries, physical features, explicit 
criteria, or "common" boundary descriptions to accurately define and distinguish the environments on the 
ground. The master program should also make it clear that in the event of a mapping error, the 
jurisdiction will rely upon common boundary descriptions and the criteria contained in RCW 90.58.030(2) 
and chapter 173-22 WAC pertaining to determinations of shorelands, as amended, rather than the 
incorrect or outdated map.” 
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Modern computer mapping capabilities make the depiction of shoreline jurisdiction and environments 
relatively easy and accurate.  The following sections include some mapping recommendations. 
 

Shoreline Inventory Must Map All Existing Data Pertinent to Shorelines 
The above SMP Guideline requirements are clear about the need for maps.  WAC 173-29-201(3)(c) also is 
clear that during the inventory the jurisdiction must:    “Gather and incorporate all pertinent and available 
information, existing inventory data and materials …  Map inventory information at an appropriate scale. … 
Collection of additional inventory information is encouraged …”  Many important pieces of shoreline 
condition data is found in air photos - both current and historic.  The most explicit example would be simply 
using an air photo map and marking and measuring in-water and near-water structures, existing vegetation 
areas, etc.  A slightly more analytical example is using historic air photos, historic maps, and topography 
maps/data to identify the outer boundary of a river’s channel migration zone.  Such data needs to be included 
in the inventory, analyzed, and mapped.   
 

Pitfalls to Avoid:  Don’t avoid mapping data from the air photo maps.  Some 
jurisdictions use the part of the above provision that says they don’t have to develop new data as an 
excuse to avoid fully analyzing the existing data for their shorelines.  Their reasoning is that the 
provision means they don’t have to create new maps of the relevant data.  The result is an inventory 
with very few maps showing the characteristics of the shoreline.  Even when air photos are used, some 
jurisdictions still refuse to generate maps of the relevant data – they only assess the data using a 
whole-jurisdiction overview, not for inventorying the condition of specific shoreline areas.  However, 
this mindset ignores the requirements that they have to actually analyze the existing data to extract 
the relevant information it provides.  The Guidelines require that existing data must be used, and 
“computer techniques to store, index, analyze, and manage” that data must be applied. 

 

Jurisdiction And Environment Maps Must Use Polygons Rather Than Lines 
A critical distinction needs to be made between the old style of shoreline mapping, using lines along the 
shore, and current mapping technology, which uses polygons.  Line-based environment designation maps 
suffer from two critical flaws.  First, they don’t capture the broad areas that shoreline jurisdiction can cover, 

such as open water areas (especially lake surfaces), 
floodplains, and associated wetland complexes, all of 
which may be much wider than a line-based map can 
depict.  Property that is in these areas appears to 
landowners and untrained staff persons to be outside 
shoreline jurisdiction, and may mislead them in their 
decisions.  And even when correctly identified, these 
properties must have their environment designation 
interpreted.  Second, since line-based environments 
end in points, they cannot accurately define the 
boundary lines where shoreline environments meet 
and change.  Whether a development is in one 
environment or another makes a dramatic difference 
to the project proponent, since it determines what 
uses are allowed or not allowed.  Accurately 
describing the basis of boundary changes and 
depicting them on the map are very important – 
especially in settling disputes about which 
environment a project is located in.  The graphic to 
the left illustrates some of the difficulty in complex 
property line situations.   
 

Even polygon-based maps must be careful in how they depict boundary lines between environments.  Since a 
map is only a representation of on-the-ground conditions, they must be based on a consistent set of rules 
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that are described in the SMP text.  The importance of these rules becomes very apparent when extending the 
boundary line between environments across broad areas of open-water or floodplain.  A small change in angle 
can propagate dramatically as the line is extended across a distance, especially a floodplain where 
development has a higher likelihood to occur.  Thus every boundary needs to be based on a common method 
that is described in the SMP – whether using road centerlines, section lines, parcel lines, river centerlines, lines 
perpendicular to the water-line, etc.  These kinds of guidance provisions are common in zoning ordinances to 
guide the use of zoning maps, and they should be included in the SMP. 
 
A common situation unique to rivers is having different environment designations on either side of the river.  
Since rivers and streams migrate, and the location of the centerline changes overtime.  Rivers can also avulse 
– dramatically changing locations in the floodplain.  Thus a development fronting on the river can find that 
the river has avulsed behind it, and then it is subject to different SMP regulations based on a different 
environment.  Such possibilities need to be considered, and the means of demarcating the boundary line 
between different environments on either side of the river needs to be included.  It may be that an Aquatic 
environment is used, or that the upland environments extend to the centerline or thalweg of the river.  At a 
minimum, the SMP text needs to provide a guidance statement for river situations.   
 

Pitfalls to Avoid:  Don’t use line-based maps – use polygons.  Developing SMP maps using 
old technology and methods is contrary to the SMP Guidelines.  Geographic Information System (GIS) 
mapping technology, the data layers to use with them, and the expertise to develop map products are 
readily available at a reasonable cost.  Smaller jurisdictions without GIS capability can work 
cooperatively with county or regional planning organization.  So accurately maps need to be included 
with the SMP. 
 
Pitfalls to Avoid:  Don’t avoid defining the boundaries between environments. Some may 
argue that a line is adequate.  However, even for SMPs without complex shoreline designations, line 
designations don’t indicate how the boundaries lines between environments are extended through 
complex property line situations, or what other basis for a line is used.  Line-based mapping also 
typically lacks the text to provide on-the-ground guidance.  When undertaking the effort of using 
polygon areas, one quickly realizes establishing boundaries between environments is not simple, 
because parcel lines intersect with shorelines at odd angles.   
 
Pitfalls to Avoid:  Don’t avoid text guidance for how boundaries between environments were set.
 Some jurisdictions may actually have polygon maps, but the SMP text does not indicate the 
rules to guide the boundary lines on the ground.  A map is only an approximation of the actual 
situation, and text rules are needed in the SMP to guide its application.  Whatever features were used 
to draw the boundary lines should be apparent on the map, and if lines appear to be based on 
parcels, or physical features (such as centerlines of roads rights-of-way, rivers, etc.), or section lines 
the text should say so. 

 

Environments for New Shorelines and Shoreline Wetlands 
Shoreline planners regularly encounter the problem of discovering a new shoreline.  This can happen for 
several reasons: 

• A new shoreline is created by mining or similar excavation,  

• A dam creates a new reservoir that qualifies for shoreline jurisdiction 

• A lake or river meeting shoreline criteria is learned about 

• Inaccurate information on a river or lake is corrected, and now it meets shoreline criteria 

• Associated wetlands are learned about that may be some distance from the water body. 
 
The SMP Guidelines require

8
 default contingencies to deal with these cases.  The simplest is to say that a 

shoreline area that does not have an environment designation shall be assigned a specific protective 

                                              
8
 WAC 173-26-211(2)(e). 
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environment, usually the Urban or Rural Conservancy designation, until it is assigned a different environment 
in the next SMP update. 
 
Wetlands are a situation that needs special attention, even if they are known.  Of course, if they are already 
known, they should be assigned a shoreline environment.  But associated wetlands that are newly discovered, 
or are newly found to be associated with a shoreline need special default contingencies.  The most common 
situation is where wetlands lie outside a floodplain. Where the floodplain is cut off or isolated due to diking, 
the wetlands are typically still hydologically associated with the river through the groundwater patterns driven 
by the river levels, especially during spring high water.  However other situations may also exist for lake and 
marine shorelines.  There needs to be a statement that such associated wetlands have a shoreline environment 
that is the same as the nearest adjacent shoreline segment or a protective default designation such as the 
urban or rural conservancy designation.   
 

Pitfalls to Avoid:  Don’t avoid text guidance for handling unidentified shorelines. Some 
jurisdictions do not have this basic requirement, but even those that do often don’t provide direction 
for the different possibilities that may result in new jurisdiction areas that were not know previously.  
For example, newly discovered shorelines in remote areas might need to be treated differently than 
human created ones, both of which might need to be treated differently from associated wetlands. 
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Introduction 
 
Futurewise staff has spent over two and a half years actively reviewing and participating in many Shoreline 
Master Programs.  We have seen many different examples of how to do a Shoreline Master Program (SMP) and 
the documents needed to support it.  While we have seen good examples, we have also seen many problems.  
More importantly we have seen patterns in how these problems come into being, and want to share them with 
those interested in developing good SMPs.  We have boiled down and consolidated our observations into a series 
of guidance documents that discuss the requirements for developing Shoreline Master Programs (SMPs), the 
important consequences of those requirements, pitfalls we have observed that should be avoided, and our 
recommendations for implementing the many different requirements at the same time.   
 
As one of the primary sources of ecological functions, buffers are needed to achieve the Shoreline Management 
Act’s policy “protecting against adverse effects to the public health, the land and its vegetation and wildlife, and 
the waters of the state and their aquatic life.”

1
  Futurewise strongly recommends using the buffers required by 

the Endangered Species Act Section 7 Consultation Final Biological Opinion for Implementation of the National 
Flood Insurance Program in the State of Washington, Phase One Document – Puget Sound Region.  These 
buffers are based on a careful analysis of the impacts of development on shorelines and the available science.  
Using these buffers will both comply with the Shorelines Management Act requirements for no-net-loss of 
shoreline functions and maintain eligibility for the Federal Flood Insurance Program.  Furthermore, science-based 
buffers can be logically used for both developed and intact areas, as described in our recommendations at the 
end of this document. 
 
In the course of reviewing Shoreline Master Programs (SMPs), Futurewise has seen many buffer systems that use 
small buffers in areas of existing development.  While some are logically sound and work well, many of these 
systems seem to be based on assumptions that avoid accurately identifying impacts of development.  For 
example, one assumption is that if a small buffer is established based on existing development patterns, then 
unlimited new development (including redevelopment, expansion, and more intensified uses) outside that small 
buffer will have no additional impacts to shoreline ecological functions, and thus no mitigation is necessary.  
These assumptions are also discussed in detail in our guidance document dealing with no-net-loss of ecological 
functions.  This guidance document shows that there is no logical scientific basis for buffer systems that use 
such assumptions.  While we also identify some ways to use small buffers in existing intensely developed areas, 
those systems may not achieve compliance with the requirements for the National Flood Insurance Program and 
will not protect fish and wildlife as well as the buffers in the biological opinion. 

Mitigation Sequencing Must Be Built Into the Structure of the SMP 
 
Before describing the buffer requirements, it is critical to understand the basic SMA policy and SMP Guidelines 
requirements, which are summarized below. 
The Shoreline Management Act (SMA) voter approved policy statement in RCW 90.58.020 lists a primary policy 
objective of the act [with emphasis]: “This policy contemplates protecting against adverse effects to the public 
health, the land and its vegetation and wildlife, and the waters of the state and their aquatic life, while 
protecting generally public rights of navigation and corollary rights incidental thereto.” Thus, while new 
development is allowed, it must protect natural functions and ecological features, and the public’s interest in 
health and navigation. Note that not even water-dependent uses are listed as being equal to these items.  Water 
                                              
1
 RCW 98.58.020. 
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dependent uses are discussed in detail in our guidance document dealing with use limits and preferences.  This 
policy is echoed by the policy paragraph that provides particular protection for Shorelines of Statewide 
Significance, which establishes a list of preferences for both the long term protection of the public interest, and 
protecting the natural character and functions of these shorelines.   
 
In addition, the SMA policy provides that “[p]ermitted uses in the shorelines of the state shall be designed and 
conducted in a manner to minimize, insofar as practical, any resultant damage to the ecology and environment 
of the shoreline area and any interference with the public's use of the water.” 
 
These two principles are implemented in the SMP Guidelines

2
 through requirements for no-net-loss of ecological 

function and mitigation sequencing.  Regarding no-net-loss of ecological functions, the Guidelines require 
that:  “Local master programs shall include policies and regulations designed to achieve no net loss of those 
ecological functions.”

3
  Note that the requirement to “design” the SMP to accomplish no-net-loss is restated in 

four other locations as well, for uses, modifications, and cumulative impacts.
4
 The no-net-loss requirement is 

accomplished using the concept of mitigation sequencing,
5
 whereby the first task of mitigation is avoidance of 

impacts, the second task is minimization of impacts, and the third is compensation for remaining impacts.  
Stated another way, allowing development to impact the shoreline is supposed to be the last option, not the first 
option.  WAC 173-26-221(5)(b) makes that clear, providing [with emphasis]: ‘Where uses or development that 
impact ecological functions are necessary to achieve other objectives of RCW 90.58.020, master program 
provisions shall, to the greatest extent feasible, protect existing ecological functions and avoid new impacts to 
habitat and ecological functions before implementing other measures designed to achieve no net loss of 
ecological functions.”   
 
Of critical importance in understanding mitigation sequencing is that the word “mitigation” does not mean 
replacement of lost functions - that is “compensation” which is the last option.  Many people confuse the terms, 
which then implies that performing mitigation means jumping straight to compensation and replacement before 
using avoidance and minimization.  But compensatory mitigation for damage done is not the same as 
“prevention of damage to the natural environment,” which is an important distinction to qualify as a preferred 
use, as discussed in detail in our guidance document dealing with use limits and preferences.   
 
“Designing” an SMP to accomplish the no-net-loss principle means “designing” the different components of the 
SMP using mitigation sequencing.  The SMP Guidelines include requirements for several components that, if 
implemented correctly, accomplish mitigation sequencing at different levels within the SMP.  These components 
include: designating environments, placing limits on uses and modifications, establishing buffers (or setbacks 
with vegetation management) based on science,

6
 and developing regulations specific to different types of 

development.  Each of these components is a subject of one of our Guidance Documents, each of which 
describes how to design mitigation sequencing into the element.  Designing each component to avoid and 
minimize impacts, and then including specific standards for compensation of remaining impacts will result in an 
SMP that is structured to prevent the loss of ecological functions as much as possible. 
 
There are two important points to keep in mind when preparing an SMP: (1) the rule of liberal construction, and 
(2) the requirement to rationally and carefully plan.  When implementing and interpreting typical laws we use 
strict construction, but for shoreline law we use liberal construction (as required by RCW 90.58.900) “to give full 

                                              
2
  Despite being called ‘Guidelines,’ the SMA, in RCW 90.58.080(1), requires that shoreline master programs shall be 

consistent with the SMP Guidelines. 
3
  WAC 173-26-186(8)(b) under Governing Principles of the Guidelines relating to ecological functions; and implemented in 

WAC 173-26-201(2)(c) under Basic Concepts.   
4
  (1) Governing Principles for protecting ecological functions in WAC 173-26-186(8)(b)(i), 

(2) General principles for all modifications in WAC 173-26-231(2)(d),  
(3) General principles for all uses in WAC 173-26-241(2)(a)(iv), 
(4) Cumulative Impacts Analysis requirement in WAC 173-26-201(3)(d)(iii). 

5
 WAC 173-26-201(2)(c) under Basic Concepts and Protection of Ecological Functions; and implemented in WAC 173-26-

201(2)(e) under Basic Concepts, Environmental Impact Mitigation. 
6
  WAC 173-26-221(5)(b). 
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effect to the objectives and purposes for which it was enacted.”  This means that when shoreline laws are 
interpreted, the correct outcome is the one providing more protection to shorelines rather than the one providing 
less protection.  The legislative findings in the SMA policy statement (RCW 90.58.020) identifies the “clear and 
urgent demand for a planned, rational, and concerted effort … to prevent the inherent harm in an 
uncoordinated and piecemeal development of the state's shorelines.”  This statement has clear repercussions, in 
developing an SMP because strategies that provide little detail and vague standards, or that do not address 
certain types of development are not undertaking a “planned, rational, and concerted effort”. Rather, such an 
approach is planning by default, without careful consideration, and accomplishes the opposite of the SMA policy 
intent.   
 

Pitfalls to Avoid:  Don’t rely on vague statements of protection, but rather design specific regulations 
for all types of development.  Some jurisdictions have attempted to meet the no-net-loss of 
ecological function requirement by simply repeating the no-net-loss principle in the regulations for the 
different types of development.  In turn, they typically include few other regulations, establish few use 
limits, and make few distinctions in mapped environments.  Aside from not meeting many other 
requirements, such an approach makes it uncertain that impacts will even be identified, let alone mitigated 
at the project stage.  Such uncertainty cannot be accounted for in the Cumulative Impact Analysis (CIA).  
This is not the intent of the SMP Guidelines, nor the SMA’s legislative intent to plan carefully.  The SMP and 
its array of policies and regulations are themselves to be designed to accomplish no-net-loss of ecological 
functions, not simply to restate the principle over and over.   

Mitigation Sequencing Using Buffers 
 
Since the entire SMP must be designed to accomplish no-net-loss of ecological functions, this includes the 
shoreline buffers.  As our guidance document dealing with shoreline environments describes, a critical step in 
mitigation sequencing is to identify and protect the segments of shoreline that have high levels of ecological 
functions using Natural and Conservancy environments.  A similarly important step is identifying shorelines with 
intact vegetative buffers, and establishing a buffer system to protect both them and the remaining ecological 
functions of developed areas.  Thus, it is critical that the inventory include characterization of the setback and 
vegetation conditions of the developed shorelines. 
 
Establishing an appropriate buffer system that protects the ecological functions of shoreline vegetation is a 
fundamental step in building mitigation sequencing into the SMP, because protective buffers are one of the first 
steps to avoid and minimize damage from development. The system must also account for degradation caused 
by exceptions to meeting buffers, and methods of buffer reduction.   
 
Use the SMA water-dependency preference in the buffer system. The SMA requires

7
 that in the course of 

implementing the SMA policy, two very important preferences must be used: 
(1) A preference for uses that control pollution and prevent damage to the environment.  The SMA and SMP 

Guideline requirements for protecting ecological functions are summarized above and discussed in more 
detail in our guidance document on the subject (including cumulative impacts).  Of course protecting 
ecological functions is the primary purpose of buffers.   

(2) A preference of water-dependency for uses that need to be in or near the water.  Water-dependency is 
discussed in detail in our guidance document dealing with use limits and preferences, and is also a 
critical part of implementing a buffer system.  Water-oriented uses consist of water-dependent, water-
related, and water-enjoyment uses.  All other uses are considered non-water-oriented. 

 
These two preferences incorporate the understanding that uses needing to be in or near the water are preferred 
but inherently can damage the environment. Of course, like all development, the SMA and SMP Guidelines 
require that they must minimize the damage and compensate for their impacts.  Conversely, uses that don’t need 
to be in or near the water must avoid damage to the environment to be considered preferred uses.  Otherwise 
they are non-preferred, because the damage they cause to shoreline resources is the opposite of the SMA Policy.  

                                              
7
 RCW 90.58.020 – paragraph four. 
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The SMP Guidelines specifically state that such uses must be prohibited or carefully controlled with special 
conditions.

8
  They cannot be treated the same as preferred uses are treated; otherwise there is no effect to the 

preference. 
 
Since the majority of ecological functions come from native intact vegetation, degrading that vegetation 
(including further degrading already degraded buffers) causes damage to the environment.  Similarly, meeting a 
buffer width or setback (even if of a science-based width) but having no intact vegetation cannot mitigate the 
impacts of the development.  Uses and development that have an intact science-based buffer go far in 
preventing damage.  But if the buffer is not applied, the development will harm the environment - so there must 
be a good reason to allow it.  This is why the SMA establishes preferences, such as water-dependency, and 
establishes the Shoreline Variance and Conditional Use Permit processes – they ensure there is a hardship or other 
good reason for not meeting a buffer (or other regulation).  And of course, like all development, the SMA and 
SMP Guidelines require that the impacts be compensated for.  Preferences are discussed in detail in our guidance 
document dealing with use limits and preferences. 
 
This makes water-dependency criteria a critical factor in making buffers apply in a manner that 
accomplishes mitigation sequencing.  If a development has no need to be near the water, it should be 
outside the buffer. A jurisdiction cannot just allow whatever uses and modifications it wishes in the buffer, 
because they typically cause harm to the environment.  Such development must be treated differently by the 
review system.  In using water-dependency in the buffer system, water-dependent and water-related uses need to 
be in the buffer and are preferred.  In addition, uses that provide access to or across the water, and some (but 
not all) types of public recreation would be considered water-dependent or water-related.  But water-enjoyment 
and non-water-oriented uses can meet the buffer and maintain their function, such as visual enjoyment of the 
water.  They must prevent harm to the environment, and the primary means of doing this is to meet the buffer.   
 
The SMP Guidelines’ requirement for vegetation management standard in WAC 173-26-221(5)(c)(i) is provided 
below.  The requirement is general and broad, and references WAC 173-26-221(5)(b), which is also discussed 
below. It requires SMPs to protect the functions provided by shoreline vegetation (described in the reference), 
and provides some examples. 
 

“Establish vegetation conservation standards that implement the principles in WAC 173-26-221(5)(b). 
Methods to do this may include setback or buffer requirements, clearing and grading standards, 
regulatory incentives, environment designation standards, or other master program provisions. Selective 
pruning of trees for safety and view protection may be allowed and the removal of noxious weeds should 
be authorized.” 

 
WAC 173-26-221(5)(b) provides extensive discussion of the functions of buffers, multiple statements reinforcing 
the requirement to ensure no-net-loss of ecological function, and describes possible tools for protecting 
vegetation.  It also indicates that “Such vegetation conservation areas are not necessarily intended to be closed 
to use and development but should provide for management of vegetation in a manner adequate to assure no 
net loss of shoreline ecological functions.”  Thus, when development is allowed, compensatory mitigation needs 
to be provided to offset the impacts on ecological functions.  
 
Using Science of Buffers. Designing an SMP, and especially the buffer system, to achieve no-net-loss of 
ecological functions is largely a scientific exercise, and the SMA is specific in its requirements to use science in 
developing the SMP.  It requires using “a systematic interdisciplinary approach which will insure the integrated 
use of the natural and social sciences and the environmental design arts.”

9
  This science requirement is similar 

to the Growth Management Act’s “Best Available Science” requirement.  While each has its own terminology, 
these two science requirements are functionally the same in that they require the use of current up-to-date 
science.  While not all Critical Areas Ordinances (CAOs) are adequately based on science, using the CAO buffers is 
a possibility for those jurisdictions that do have adequate science-based buffers in the CAO. 

                                              
8
 WAC 173-26-241(2)(a)(iii). 

9
 RCW 90.58.100, with emphasis added. 
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The science literature on the impacts of development near water bodies logically leads to the use of buffers to 
accomplish mitigation sequencing for shoreline waters (streams, lakes, wetlands, marine waters, etc.) and 
adjacent shorelands.  Buffer science is discussed in detail later in this document. 
 
Buffers Perform Mitigation Sequencing.  A regulatory buffer of a width supported by science is 
one essential strategy for protecting the functions and values provided by intact riparian vegetation.  We have 
observed some jurisdictions that choose to use different terminology than “buffers.”  These systems use 
“setbacks” with “vegetation management” requirements.  Either choice can accomplish the protection of 
ecological functions provided by vegetation; however for simplicity this discussion primarily uses the term 
“buffers.” 
 
While an adequate buffer can accomplish much, it cannot mitigate everything, especially impacts from degraded 
upland areas and the broader watershed – for example stormwater, erosion, habitat loss, etc.  Other regulations 
are needed to deal with such impacts, including those areas outside shoreline jurisdiction.

10
  However, an 

adequate regulatory buffer can go far in providing mitigation sequencing: 
(1) It helps accomplish the first task of mitigation sequencing – avoidance.  But this is only the case if the 

buffer is wide enough and intact.  An adequate buffer will help protect a large percentage of the 
functions that riparian vegetation provides, and will encompass the most important riparian habitat 
areas. 

(2) An intact buffer can be a first step in minimizing the adverse impacts of development to functions that 
extend outside the buffer.  It also reduces or helps minimize those repeating or ongoing impacts from 
adjacent development, such as water quality, glare, and noise impacts, by filtering pollutants, screening 
glare, and reducing noise transmission. 

(3) For both degraded and intact areas, a science-based regulatory buffer also identifies an area within which 
new development will cause impacts that need compensation.  In addition, when buffers are degraded, 
they provide a location where any impacts of the development can be compensated for by enhancing the 
degraded functions.   

 
CAO Buffers Can be Used in the SMP. The SMP Guidelines allow jurisdictions to incorporate other policy and 
regulation documents into SMP.  This means the CAO and its buffers can be incorporated into the SMP if they 
provide adequate protection.  WAC 173-26-221 addresses incorporating a CAO into the SMP.  Before 2011, 
paragraph (2)(c) described how this was accomplished, and is provided below.  After the 2011 revisions, this 
section was deleted along with others, and replaced with a simple statement in paragraph (2)(a)(ii) that critical 
areas ordinances have to assure no-net-loss of ecological functions.  Both citations are provided below [with 
emphasis]. 

 
(2)(c) “In conducting the review for equivalency with local regulations, the department shall not further 
evaluate the adequacy of the local critical area regulations. Incorporation of the adopted and valid 
critical area regulations in effect at the time of submittal by reference as provided in section 173-26-
191(2)(b) shall be deemed to meet the requirement for equivalency. However, a finding of equivalency 
does not constitute a finding of compliance with the requirements of this section and section (3) flood 
hazard reduction, nor with the guidelines overall.”   
 
(2)(c)(ii) Provide a level of protection to critical areas within the shoreline area that assures no net loss of 
shoreline ecological functions necessary to sustain shoreline natural resources. 

 

                                              
10
 For example, to maintain the health of streams and salmon habitats, rivers basins should limit effective impervious 
surfaces to no more than ten percent and forest cover to no less than 65 percent.   
Derek B. Booth, Forest Cover, Impervious-surface Area, and the Mitigation of Urbanization Impacts in King County, 
Washington p. 16 (University of Washington, Seattle Washington: September 2000).  Accessed on April 30, 2011 at: 
http://depts.washington.edu/cuwrm/research/forest.pdf 
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The highlighted section (as well as other statements in the Guidelines) ensured that any policies and regulations 
that are incorporated also must meet the SMA and SMP Guidelines requirements. 
 

Pitfalls to Avoid:  Don’t attempt to avoid using vegetative buffers.  While we have not 
encountered such an example, we have encountered some jurisdictions that have considered not establishing 
buffers.  Their reasoning seems to be that individual reports for every project will be able to establish ad-hoc 
buffers at the time of project review.  Using vague standards instead of “designing” policies and regulations 
to accomplish no-net-loss fails to meet many SMP Guideline requirements, causes great problems with the 
CIA, and is discussed in detail in our guidance document dealing with these issues.   
 
Pitfalls to Avoid:  Don’t assume the CAO buffers and regulations are adequate.        Some jurisdictions 
assume that their COA is adequate to provide shoreline buffers.  This is likely based on the assumption that, 
if it was not appealed it must meet the current science.  In fact, our observations are otherwise.  Most city 
CAO buffers are inadequate – and some don’t even cover lakes, which are a basic CAO feature.  County CAO 
buffers are more likely to be adequate (if updated recently), since they are more often held to the science 
requirements by appeals.  In addition, we have encountered some jurisdictions that claim that the above 
quoted WAC requires the state to automatically accept the CAO and its buffers without objection.  These 
jurisdictions seem to be reading only the first part of the paragraph without considering the highlighted 
portion.  The result is an understanding that is the opposite of what the requirement means, implying that 
that Ecology can’t review the CAO for its adequacy in protecting shoreline ecological functions.  The SMP 
Guidelines only allow jurisdictions the option to use their CAO, but the CAO must first be adequate to meet 
SMP Guideline requirements.  There is no obligation to use the CAO, nor a guarantee that it will be 
adequate.  If it is inadequate, it cannot be used without updating the CAO or establishing special 
supplements to it for shoreline jurisdiction.   
 
Pitfalls to Avoid:  Don’t try to avoid updating CAO buffers and regulations.      Some jurisdictions 
expressly try to avoid updating their CAO, for fear of additional workload and/or creating controversy.  Yet 
they intend to incorporate the CAO into the SMP.    As described above, many CAOs are inadequate.  So 
from the beginning of the update effort, jurisdictions should plan on fixing at least some parts of the CAO 
rather than rigidly insisting that the CAO cannot be touched. 
 
Pitfalls to Avoid:  Don’t avoid incorporating the water-dependency preference in buffers.      We have 
observed many jurisdictions that allow a wide range of development in their buffers, or provide many ways 
to avoid meeting the buffer.  These examples typically allow development that is water-enjoyment or non-
water-oriented.  One jurisdiction provided three pages of exceptions to meeting a buffer.  Very few 
developments should be allowed in a buffer – and these should primarily be based on their need to be in or 
near the water.  All others should be required to meet explicit review criteria, similar to those found for 
Shoreline Variances and Conditional Use Permits.  This approach accomplishes the first task of mitigation 
sequencing – avoidance.  Of course, all developments inside the buffer should include compensatory 
mitigation for their impacts. 
 
Pitfalls to Avoid:  Don’t “balance” away shoreline policy to accommodate development. 
WAC 173-26-186(9) reads [with added emphasis]:  “To the extent consistent with the policy and use 
preference of 90.58.020, this chapter (WAC 173-26), and these principles, local governments have 
reasonable discretion to balance the various policy goals of this chapter…”  This is similar to the 
implementation statement in the SMA policy, in which preferences and priorities are established, but only in 
the implementation of the policy itself. (See our guidance document regarding use limits and preferences for 
a detailed discussion.)  However, some jurisdictions have used the “balancing” phrase by itself as an excuse 
to allow development that has no need to be in the buffer without any regulations to accomplish mitigation 
sequencing.  They then do not acknowledge the inherent impacts, nor require specific compensation for the 
losses, nor account for the losses in their Cumulative Impacts Analysis.  Such a use of the “balancing” clause 
selectively ignores the requirement to be consistent with the policy to protect ecological functions.   The 
facilities desired may be allowable, but they must still protect shoreline ecology to the extent feasible, and 
provide compensation for impacts to functions.   
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Vegetative Buffer Areas Perform Many Functions 
 
The peer-reviewed scientific evidence has been reviewed and synthesized in several documents that show that 
intact buffers of adequate width are needed to mitigate the impacts of adjacent development on lakes, rivers, 
streams, marine waters, and wetlands.  They in turn show that: (1) small buffers, even with intact vegetation, are 
incapable of fully mitigating development impacts; and (2) degraded buffers are unable to fully perform their 
buffering function.

11
  An item of particular note is that some studies

12
 found that riparian vegetation performed 

similar functions for all types of water environments.   
 
Below is a bibliographic list of some of these scientific synthesis documents.  They are generally oriented 
toward a particular water type, and they are grouped similarly here.  They also include internet links for the 
reader’s ease of access.  PLEASE NOTE: If some links do not operate, removing the last segment on the link may 
provide an alternate access path.  Otherwise perform a search on that website or the internet in general. 
 
Lakes:  Karen Cappiella and Tom Schueler, Crafting a Lake Protection Ordinance, Urban Lake 

Management, Watershed Protection Techniques 3(4) (2001). Accessed on April 30, 2011 at: 
http://www.cwp.org/Resource_Library/Center_Docs/special/lakes/ulm_lakeprotectionord.pdf.   
Widths - p. 756; Functions - pp. 752-754. 

 
Lakes:  S. Engel and J. L. Pederson Jr., The construction, aesthetics, and effects of lakeshore 

development: a literature review (Research report 177, Wisconsin. Dept. of Natural Resources, 1998).  
Accessed on April 30, 2011 at: http://digicoll.library.wisc.edu/cgi-bin/EcoNatRes/EcoNatRes-
idx?id=EcoNatRes.DNRRep177.   
Functions - pp. 9-24; widths not addressed. 

 
Streams, Lakes, and Marine:   National Marine Fisheries Service - Northwest Region, Endangered 

Species Act Section 7 Consultation Final Biological Opinion for Implementation of the National Flood 
Insurance Program in the State of Washington, Phase One Document – Puget Sound Region (Sept. 22, 2008), 
also Second Notice of Error and Correction in Endangered Species Act Section 7 Formal Consultation and 
Magnuson-Stevens Fishery Conservation and Management Act Essential Fish Habitat Consultation for the 
on-going National Flood Insurance Program carried out in the Puget Sound area in Washington State HUC 
17110020 Puget Sound (May 14, 2009).  Accessed on April 30, 2011 at:  
https://pcts.nmfs.noaa.gov/pls/pcts-pub/biop_results_detail?reg_inclause_in=('NWR')&idin=29082,  
also:  https://pcts.nmfs.noaa.gov/pls/pcts-
pub/sxn7.pcts_upload.download?p_file=F22552/200600472_FEMANFIP_errata2_05-14-2009.pdf.  
Widths – p. 5 of the Second Notice and; Functions and development impacts: pp. 24 – 150 of the Final 
Biological Opinion. 

 
Streams and Lakes:  Spence, B. C., G. A. Lomnicky, R. M. Hughes, and R. P. Novitzki, An Ecosystem 

Approach to Salmonid Conservation.  (ManTech Environmental Research Services Corp., Corvallis, OR, Doc.#: 
TR-4501-96-6057, available from the National Marine Fisheries Service, Portland, Oregon. 1996).  Accessed 
on April 30, 2011 at: http://www.nwr.noaa.gov/Publications/Reference-Documents/ManTech-Report.cfm.   
Widths - pp. 215-230 (esp. p. 229); Functions - pp. 51-55. 

 
 
 

                                              
11
 In particular, from the subsequent bibliographic list, see: Spence et al., An Ecosystem Approach to Salmonid Conservation. 
(ManTech Report for NOAA) Chapter 6: Effects of Human Activities.   

12
 From the subsequent bibliographic list, see: 
 Sheldon, et al., Wetlands in Washington State - Volume 1, p. 5-25 to 5-26, 

Brennan and Culverwell, Marine Riparian, pp. 2 & 16. and 
EnviroVision, et al., Protecting Nearshore Habitat, p. III-38. 
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Streams:  K. L. Knutson & V. L. Naef, Management Recommendations for Washington’s Priority 
Habitats: Riparian (Wash. Dept. Fish and Wildlife, Olympia WA, 1997).  Accessed on April 30, 2011 at: 
http://wdfw.wa.gov/hab/ripfinal.pdf.   
Widths - p. 87; Functions - pp. 19-38. 

 
Wetlands: D. Sheldon, T. Hruby, P. Johnson, K. Harper, A. McMillan, T. Granger, S. Stanley, and E. 

Stockdale, Wetlands in Washington State - Volume 1: A Synthesis of the Science (Washington State 
Department of Ecology Publication #05-06-006, 2005).  Accessed on April 30, 2011 at: 
http://www.ecy.wa.gov/biblio/0506006.html.   
Widths – all of Chapter 5 & p. 5-55; Functions – All of Chapter 2 & parts of Chapter 3 and 4. 

 
Marine:   EnviroVision, Herrera Environmental, and the Aquatic Habitat Guidelines Working Group, 

Protecting Nearshore Habitat and Functions in Puget Sound: An Interim Guide (October 2007).  Accessed on 
April 30, 2011 at: http://wdfw.wa.gov/hab/nearshore_guidelines/.   
Widths - pp III-38 to III-41;  Functions - pp. II-38 to II-46. 

 
Marine:  J. S. Brennan, and H. Culverwell, Marine Riparian: An Assessment of Riparian Functions in 

Marine Ecosystems (Washington Sea Grant Program, University of Washington, Seattle, 2004).  Accessed on 
April 30, 2011 at: http://www.wsg.washington.edu/research/pdfs/brennan.pdf.   
Widths - p. 16;  Functions pp. ii-iii & 3-14. 

 
The following table summarizes the buffer widths recommended in these synthesis studies that are needed to 
protect the wide variety of ecological functions that buffers perform.  Specific functions are described in more 
detail below the table. 

Summary of Buffer Recommendations from Selected Studies 
 

Science Review Source 
Recommended Vegetated Buffer Width 

Stream Wetland Lake Marine 

Cappiella and Schueler, Crafting a Lake Protection 
Ordinance (Review of Lake Ordinances) 

  Range from 
50-150’;  

Septic 100’+ 

 

Engel and Pederson, The construction, aesthetics, 
and effects of lakeshore development 

  Only 
functions 

listed 

 

National Marine Fisheries Service, ESA Consultation 
Biological Opinion for NFIP in Wa. State 

For Shorelines: 
the greater of 

250’; or  
CMZ +50’; or 

floodway,  

 150’ 200’ 

Spence et al., An Ecosystem Approach to Salmonid 
Conservation. (ManTech Report for NOAA) 

1 site pot. tree 
height (up to 

150’) 

 1 site pot. 
tree height 
(up to 150’) 

 

Knutson & Naef, Management Recommendations for 
Washington’s Priority Habitats: Riparian (WDFW) 

150-250’ per 
str. type + 
floodplain 

   

Sheldon et al., Wetlands in Washington State - 
Volume 1: A Synthesis of the Science  (Ecology) 

 150’-
300’ for 

most 
human 
uses 

  

EnviroVision et al., Protecting Nearshore Habitat and 
Functions in Puget Sound: An Interim Guide (Aquatic 
Habitat Guideline Working Group) 

   150-200’ 

Brennan and Culverwell, Marine Riparian: An 
assessment of riparian functions (SeaGrant) 

   >30m 
(>100’) 
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The science of intact buffer areas of adequate width shows that they perform many functions - some of which 
are provided below and grouped by similarity.  The SMP Guidelines also describes vegetation functions in WAC 
173-26-221(5)(b). 
 

Water Quality and Infiltration Functions of Vegetation 

• Inhibiting surface erosion from surface runoff and flood flows. 

• Filtering sediment from surface runoff and flood flows. 

• Removing and transforming nutrients and harmful substances from surface runoff and flood flows. 

• Infiltrating and storing surface runoff and flood flows into groundwater for later release to water bodies. 

• Removing and transforming nutrients and harmful substances from groundwater passing through root 
zones. 

 

Stabilization Functions of Vegetation 

• Providing stabilization to streambanks, lake shores, and marine waters against erosive water forces 
through root mats and root-strength. 

• Contributing in-water woody debris which reduces and slows erosive water forces against streambanks 
and lake shores through barriers and increased roughness. 

• Protects uplands from surface erosion caused by storms and rising sea levels. 
 

In-Water Habitat Contributions Functions of Vegetation 

• Providing fish with over-water hanging cover from predators. 

• Providing shade to help cool the water, especially for shallow margins. 

• Contributing in-water woody debris needed for creation of fish habitat. 

• Contributing in-water organic matter to support fish food species (insects and invertebrates), and other 
aquatic life. 

• Screening or dampening noise, glare, and human activity from the water. 
 
Land Habitat Functions of Vegetation 

• Providing refuge for fish from fast flows during floods, as well as access to new food sources. 

• Providing wildlife habitat areas (for feeding, reproducing, resting, etc.) for riparian species, and for 
upland species that use riparian areas.  This includes the small species (such as amphibians, small 
mammals, birds, and insects) that serve as food for larger species. 

• Contributing large woody debris needed for small animal habitat, as well as larger animals. 

• Providing a wildlife dispersal and migration corridor along the water to other areas. 

• Generating organic matter needed for foundation of food web. 

• Providing natural processes and food web functions to support wildlife. 

• Altering the microclimate near the water to be more suitable for aquatic and riparian species by 
sheltering from wind, holding humidity, etc. 

• Screening or dampening noise, glare, and human activity. 

• Providing separation from human activity for sensitive aquatic and upland species. 
 

Pitfalls to Avoid:  Don’t avoid identifying the science used to develop the SMP.     We have 
observed some jurisdictions that do not include a science review in their update, contrary to the SMA’s 
science requirement (discussed previously).  Consequently, their regulations had little or no basis in 
science, particularly the buffers.  These jurisdictions also typically assume their CAO is adequate to 
protect shoreline ecological functions, when it actually is not based on current science. 
 
Pitfalls to Avoid:  Don’t exclude certain functions from description in the SMP. While almost all 
SMPs discuss the functions that buffers perform, some fail to describe all the different functions.  
Certainly the water quality and stabilization functions need to be included, and most jurisdictions do 
so.  But the habitat functions also need to be included.  We have observed some cities that exclude 
the habitat functions, apparently because of an assumption that only large animals that don’t occur in 
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the city constitute wildlife.  This problem tends to manifest in different ways.  Sometimes the focus is 
entirely on fish habitat, and upland habitat is excluded.  Sometimes both fish and wildlife functions 
are excluded.  As indicated in the function descriptions, small animals are part of the food web and 
also need habitat.  The SMP needs to fully describe all the functions that buffers perform to ensure 
that future readers (both developers and staff) are cognizant of the functions that must be protected. 

Developments Impact Both Intact and Degraded Shoreline Functions 
 
The currently available science on the characteristics needed for buffers to work has several policy implications 
that bear on the development of a buffer system that can work in different situations:   

1. If the science-based buffers have intact vegetation, they can provide functions and protect the 
resource from most impacts of adjacent development, but some impacts will still exist.   

2. If science-based buffer widths are met but they do not have intact vegetation, they cannot provide 
all of the functions nor protect the resource from adjacent development and there will be impacts.   

3. If development takes place within the buffer area, whether intact or not, there will be impacts. 
4. In the case of existing development within the science-based buffer width, the vegetation is both 

degraded and there is not enough width.  Additional development in the science-based buffer area 
will increase the impacts.   

5. Establishing a buffer system that incorporates assumptions that fail to identify impacts systematically 
establishes built-in impacts in the SMP protection system. 

 
Thus, almost all development has negative impacts.  Expansion of existing development on degraded sites, new 
development on vacant land, and redevelopment for different uses all adversely affect shoreline resources and 
functions.  In fact, even existing development can continue to cause impacts to ecological functions.   
 
Functions on a particular site range on a continuum.  Even when science-based buffers are degraded, they still 
perform functions at a dampened level, depending on the amount of degradation.  Even heavily degraded 
shorelines will perform functions at a very low level.  This is specifically stated in the SMP Guidelines,

13
 and 

documented in the science literature that compares developed and undeveloped sites.  For example, even lawns 
can provide better animal feeding, runoff treatment, and other functions than paved surfaces and structures.  
New impervious surfaces and more intensive use will degrade these even further.  Thus the remaining functions 
can still be impacted by new development.  Below are descriptions of how development adversely impacts 
shoreline resources. 
 

• Water Quality and Infiltration Impacts.  New structures and impervious surfaces increase runoff 
volumes, remove vegetation, remove native soils that absorb water, and reduce the area available to 
infiltrate those volumes.  These impacts may be partially mitigated through stormwater ordinances. 
However, stormwater regulations generally only address increased peak runoff volumes, not the other 
impacts.

14
  In addition, small developments are only required to comply with some of the storm water 

requirements, thus reducing the ability of those regulations to address the full range of impacts.
15
 

a. The increased runoff is focused into smaller receiving areas, thus increasing the erosive power 
and sediment carrying ability of the surface runoff in those areas.   

b. Where infiltration can still occur, the focused runoff drives infiltrated water to the groundwater 
table more rapidly with less opportunity for soil treatment. 

c. Less vegetation area is available to filter sediment and nutrients from flood waters and the larger 
volumes of surface runoff passing over the site. 

d. Less native soil and vegetation root structure is available to treat groundwater. 

                                              
13
 WAC 173-26-201(2)(c) under Basic Concepts and Protection of Ecological Functions. 

14
 Washington State Department of Ecology, Stormwater Management Manual for Western Washington Volume 1 – 
Minimum Technical Requirements pp. 1-20 – 1-26 (February 2005).  Accessed on April 30, 2011 at: 
http://www.ecy.wa.gov/biblio/0510029.html  

15
 Id. at p. 2-9. 
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e. The trend of decreased infiltration in a drainage basin changes the hydrology of the basin by 
increasing winter flows and deceasing summer and fall flows, adversely affecting water quality 
and aquatic habitats. 

 

• Vegetation and Habitat Simplification Impacts.  Adding new structures, additions, or impervious 
surfaces, and removing or simplifying vegetation (cutting trees, replacing shrubs with lawn, paving, 
etc.) also adversely affect habitat: 
a. Higher value habitat areas and migration pathways are eliminated or replaced with lower value 

areas, until the most simplified areas (open impervious surfaces) have only limited value for 
migration pathways and separation areas.  More complex areas for nesting and refuge are most 
susceptible to loss. 

b. Substituting native vegetation with non-native species, or their total removal, results in a loss of 
food sources for the entire food web.  For example, many native insect species cannot effectively 
use non-native vegetation for food.  The reductions in insect populations then affect the fish 
that feed on them. 

c. Natural processes, insect food sources, and food web functions are reduced or eliminated with 
the progressive removal of complex vegetation elements. 

d. Species (large and small) capable of using degraded areas are greatly reduced with greater 
degradation. 

e. Microclimate is altered for species currently using the site. 
f. Reduces the organic matter input to the water from drifting and blowing wind that supports the 

aquatic food web and aquatic life. 
g. Reduces the large woody debris input from trees and branches falling into the water that is 

needed to form and diversify fish and aquatic life habitat. 
 

• Stabilization and Shading Impacts.  Removing or simplifying vegetation near water also:  
a. Reduces the root strength and root mats that provide bank stabilization. 
b. Increases sun exposure on shallow water areas and heats them. 

 

• Human Use Impacts:  Residential uses have additional impacts, not directly related to construction, 
that increase with enlargement or expansion of the use.  Aside from lighting, very little can be done 
to mitigate these impacts – they are a function of the existence of the development.  Such impacts 
would have to be compensated for using out-of-kind mitigation, and possibly off-site mitigation.  
Non-residential uses can have impacts similar to residential uses that vary depending on the activities 
and the level of use. 
a. Human presence and activity that impacts or drives off fish and wildlife.  Bigger residences 

typically mean more people on the property, whether family members or guests. 
b. Pets that prey on or drive off fish and wildlife.  More family members increase the likelihood of 

having more pets. 
c. Machinery and vehicular noise that impacts or drives off fish and wildlife.  More people on the 

property increase the likelihood of having more machines and vehicles – including automobiles, 
watercraft, yard machinery, and recreational vehicles. 

d. Use of chemicals and fertilizers for house and yard.  Larger structures and grounds increase the 
use of chemicals. 

e. Use of night lighting that impacts or drives off fish and wildlife.  Larger structures and grounds 
typically increase the use of exterior night lighting and escaping interior light. 

 

• Ongoing Impacts.  Existing development that has inadequate buffers can also have ongoing impacts 
or impacts that increase over time.  While shoreline master programs do not apply to most existing 
uses, allowing an expanded, redeveloped, or new use that continues to use an existing degraded or 
non-existent buffer will result in increased impacts and an increased loss of shoreline functions, 
contrary to the requirements of the SMA.  Further, shoreline master programs do apply to ongoing 
activities that require five year permit renewals.  The SMP should require measures to protect 
shoreline functions when those permits are renewed. 
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a. Inadequate buffers allow larger pollutant loads to pass than intact buffers.  Thus the receiving 
waters become more and more contaminated as pollutants build up in aquatic sediments and the 
water body year after year.  Some pollutants are removed or transformed by flushing and 
biological processes, but others build up over time. 

b. Inadequate buffers allow larger sediment loads to pass than intact buffers.  Thus aquatic life and 
habitat areas continue to be smothered by sediment, and water turbidity continues to impact 
organisms. 

c. Buffers next to a development tend to degrade over time through continual small 
encroachments, so existing uses increase their pollution loads as the buffers degrade.  The 
degraded buffers also provide fewer functions and mitigate fewer impacts. 

 

Pitfalls to Avoid:  Don’t use assumptions that avoid accurately accounting for impacts.        The above 
descriptions of functions and impacts to them show that with few exceptions, all development has impacts 
that need to be subject to mitigation sequencing.  Unfortunately, one of the biggest problems we have 
observed is the systematic failure to acknowledge impacts by using a wide variety of assumptions.  These 
assumptions are addressed in detail below. 

 
Our guidance document addressing no-net-loss, cumulative impacts, and restoration also discusses this major 
problem of accurately accounting for impacts in the broader context of accounting for ecological functions and 
impacts of development.  The reader should see that document to supplement the descriptions of impacts to 
buffers provided here.  
 
Assuming that conversion of intact areas has no impacts.  The most substantial loss of ecological function 
comes when new development in largely intact and undeveloped areas (those that should have protective 
environments) displaces vegetation that provides ecological functions and wildlife habitat - both inside and 
outside the buffer.  A more common situation is when SMPs allow development inside a largely intact buffer (for 
access, docks, driveways, bridges, utility crossings, water-dependent recreation, etc.).  Few SMPs require the 
replacement of this habitat by requiring a trail or road crossing to replace the displaced buffer vegetation.  The 
main problem is that, while a project on a degraded site can provide compensatory mitigation on-site, how do 
you provide compensatory mitigation on an entirely intact site or for an intact buffer?  There are little or no 
enhancement opportunities – certainly not at the same scale of the development impacts. This is why it is critical 
to both limit uses in protective environments, and limit development within buffers to uses that need to be in or 
near the water (water-dependent or water-related uses) – other development needlessly causes loss of functions.   
 
The above examples allow the conversion of functioning shorelines to higher intensity uses (whether by planned 
intent, or by the omission of protective regulations), and thus “plan for” these ecologically intact areas to be 
converted to human use areas.  Without explicit compensatory mitigation requirements, there is no chance for 
these functions to be replaced.  But even with compensatory mitigation, there will be a loss of ecological 
functions that site-specific project mitigation almost certainly cannot mitigate due to elimination of wildlife 
habitat (both inside and outside the buffer), and increased human presence that drives off wildlife, as described 
in the next assumption.   
 
Not considering the impacts on fish and wildlife of human presence.  A more indirect impact is that 
injecting human users into largely intact areas or intact buffers – even with relatively minor development like 
trails – drives off fish and wildlife.  Most people have experienced driving on a road and seeing wildlife.  The 
animals may tolerate the presence of the vehicle, but when people get out of the car, the animals flee.  Similarly, 
people who are avid fishers know that fish flee from human disturbances in and near the water, and on a dock.  
We have observed no SMPs that address this impact in their regulations, yet it is sometimes the largest impact.  
Mitigating for human intrusion will likely require out-of-kind compensatory mitigation, and possibly require off-
site mitigation. 
 
Assuming that degraded buffers have no functions to impact.  While the above examples use relatively 
intact areas to demonstrate the point, even degraded areas have ecological functions that can be further 
degraded.  Planners often equate degraded sites to having no functions to impact.  This then is thought to allow 
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unlimited additional development near the water.  However, this point of view has no logical basis in the buffer 
science, and is inconsistent with the concept of mitigation sequencing.  Degraded buffers still perform low levels 
of functions, and additional development continues to impact them.  The existence of lower levels of ecological 
function does not lessen the impacts of the development; it only reduces the maximum possible loss of functions 
caused by those impacts.  Even converting lawn or degraded vegetation to sidewalks and roads further degrades 
those areas for ecological functions and habitat use.     
 
Assuming that avoiding more damage to degraded buffer vegetation equates to having no impacts. Another 
version of the above assumption mistakenly equates development impacts to whether damage is directly caused 
to the vegetation, resulting in the approach that a project leaving degraded ecological functions in place is the 
same as having no impacts.  This is incorrect.  New development will have impacts whether vegetation is intact 
or degraded.  But degraded vegetation will have a lower maximum possible loss of function.   
 
Assuming that degraded buffers can prevent impacts.  Some planners assume that meeting a degraded 
buffer width (whether small or science-based) automatically means there will be no impacts.  The science shows 
that intact vegetation is needed to provide functions and buffer impacts.  Degraded buffers cannot function fully 
and will automatically allow impacts.  Such a system does not have a logical basis in science.  If the buffer 
vegetation is not required to be made functional, the only way to reduce development impacts is to require 
additional separation with a larger setback.  We recommend that the regulations require double the buffer width 
as a setback to avoid enhancement requirements. 
 
Assuming that meeting small buffers can prevent impacts.  A slightly different version of assuming 
that degraded buffers can prevent impacts is when planners assume that a small buffer works the same as an 
intact science-based buffer, and will adequately provide functions and prevent impacts as long as development is 
outside the buffer line.  This then is thought to allow unlimited additional development outside the small buffer 
line.  Like other pitfalls described above, there is no logical basis for such an assumption.  Simply making the 
regulatory buffer width smaller to match the existing development does not change the presence of impacts.   
Small buffers are already degraded, even if the small width is well vegetated (which is often not the case).    The 
science shows that inadequate width buffers cannot perform functions or mitigate impacts.  In the worst cases, 
we have observed small buffers applied to totally intact shorelines, and to vegetated areas that are larger than 
the small width. This approach also causes major losses from converting intact areas to human uses, as described 
above. 
 
Assuming that waiving buffers for some development has no impacts. We have observed a practice of 
systematically waiving buffer requirements for broad lists of facilities – many of which can be placed outside the 
buffer without eliminating their function.  We have seen this pattern in almost all jurisdictions (to a greater or 
lesser extent) regardless of whether buffers are intact or not, and use science-based widths or not.  But it 
typically is not accompanied by any specifics about providing compensatory mitigation along with the 
development.  A widespread example is that trails are often allowed in the buffer with few limits, and thus 
allowed at the water’s edge, when they could be placed outside the buffer or in the margins with no loss of their 
function as a trail.  Access to water-dependent uses and facilities could be provided with spur trails, and are 
appropriate.  Another common example is allowing stormwater facilities to displace buffer vegetation.  Only 
water-dependent and water-related uses (including road and utility crossings, water-based recreation, physical 
public water access, etc.) should be allowed inside the buffer.  Any other exceptions need to include criteria for 
avoidance and minimization, similar to Shoreline Variances and Conditional Use Permits.  All instances (water-
dependent or not) should also include specifics about how to do compensatory mitigation for that kind of 
development. 
 
Assuming that minimization standards prevent impacts. A common assumption is that minimization will 
prevent impacts.  Minimization is a part of mitigation sequencing, and by definition the term only reduces 
impacts – it doesn’t avoid them.  Thus development that meets minimization standards must still compensate for 
the remaining impacts. Minimization is commonly used for in-water development (such as docks, boating 
facilities, stabilization, etc.).  Unfortunately, while the minimization standards may be included, there are usually 
no standards describing how to do compensatory mitigation for such development.   
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Mitigation for impacts to buffers.  As previous described, the SMP regulations need to be 
“designed” to accomplish no-net-loss and mitigation sequencing.  Accomplishing this means using a science-
based buffer width wherever possible, and only allowing development within the buffer when there are no other 
alternatives (water-dependency, existing development that meets hardship or need criteria, etc.).  Any water-
enjoyment and non-water-oriented uses need to include criteria for avoidance and minimization, such as those 
found for Shoreline Variances and Conditional Use Permits.  This accomplishes much of the avoidance and 
minimization components of mitigation sequencing. 
 
Contrary to the above assumptions, development in or adjacent to the buffer will almost inevitably has built-in 
impacts, and built-in mitigation needs to be required to eliminate as many as possible.  Even for existing 
developed areas, increasing the development size or intensity just makes the impacts worse.  And even providing 
an intact, science-based buffer will have small impacts.  Thus compensatory mitigation is needed for almost all 
new development situations.  Eliminating impacts requires that the SMP (a) have a default position that, except 
for rare instances, development will have impacts, (b) require compensatory mitigation plans with each project, 
(c) include a policy to focus the compensatory mitigation on enhancing degraded conditions, and (d) include 
specific compensatory mitigation standards for different types of development (docks, armoring, residential 
development, recreation uses, etc.).   
 
While buffer systems that do not compensate for impacts are not allowed by the Guidelines, using them also 
means that the jurisdiction must replace these lost functions at its own expense.  This greatly complicates the 
Restoration Planning and Cumulative Impacts Analysis for the jurisdiction, making it extremely difficult to 
demonstrate that lost ecological functions will be replaced in some manner, and making it practically impossible 
to achieve no net loss of shoreline functions.   
 
While all development in or next to the science-based buffer should include specifics about compensatory 
mitigation, doing so in areas of existing development may have to be done differently than for development of a 
vacant or generally undeveloped lot.   For example, the lesser impacts of expanding existing development should 
be focused on enhancement of the degraded conditions between the development and the water.  But the 
greater impacts of new development on vacant land or for redevelopment should be mitigated by enhancement 
of the full buffer’s width.  Where the buffer is already intact, other options need to be used, such as removing 
armoring or other alterations. 

Options for Buffer Systems in Different Situations 
 
Based on the discussion above, it is possible to develop a buffer system that is logically consistent with the 
science for the wide variety of conditions that exist.  A science-based regulatory buffer can provide a means of 
avoidance and minimization. But systems that avoid identifying impacts are ineffective, fail to comply with the 
SMA, and result in a system with built-in adverse impacts to, and loss of ecological functions.  The most 
prominent example is the use of small buffers alone.  The only acceptable strategy for using small buffers is if:  

(A) They are limited to situations where there are no alternatives (existing development areas) and thus 
inherently have some level of hardship and mitigation sequencing. 

(B) The built-in impacts are offset by built-in mitigation measures, including mitigation for habitat impacts.  
This is best accomplished by an improvement of the existing degraded buffer or habitat conditions.   

 
While small buffers can be used with validity, it must be only one part of a system that addresses the range of 
different shoreline conditions in a logical and systematic manner.  Below is our recommended strategy for a 
buffer system (or setbacks with vegetation management standards) that can deal with a variety of situations.  
PLEASE NOTE that we understand that the details of this strategy can take many forms, but they should cover 
all these situations when they are present within the jurisdiction. 
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1. For all SMPS, the buffer systems need to be supported in the SMP policies.  A specific policy is needed 
for any small buffers that are used to indicate how they are supported by scientific information.  The 
policy should also support the specific manner in which they are used.  We recommend a policy similar to 
the following: 

 
SMALL BUFFER POLICY: While buffers widths based on science are necessary to protect 
ecological functions, using them is not possible in existing heavily developed areas, such as along 
some parts of [FILL IN THE BLANK].  In such areas, an alternative strategy is established using 
smaller buffers [OR setbacks] that are based on the existing development pattern, in combination 
with mitigation requirements for new development that provide enhancement of degraded 
features as compensatory mitigation for impacts of the new development both inside and outside 
the small buffer widths. 
 

2. All shoreline areas should be carefully mapped using existing air photo data analysis, and the setbacks 
and vegetation condition in areas of existing development should be characterized.  This should be part 
of the inventory and characterization step of the SMP update.  When broad variations exist in setback 
and vegetation, the areas should be categorized based on the character, so the buffer system can 
consider such variations.  Our guidance document dealing with shoreline environments provides a 
detailed discussion of requirements related to mapping, the use of existing data, and analysis of the 
existing data. If buffers are to be tied to the environments, it is critical that the environments be assigned 
based on the condition of the shoreline buffer vegetation. 

 
3. In all shoreline areas, especially unusual situations, standards requiring existing vegetation to be 

protected whenever possible are needed.  This is especially necessary for in-buffer vegetation.  But 
vegetation outside the buffer should also be protected by locating development so it has the least 
impact, and limiting the disturbed area to the minimum needed for the use.  This prevents the loss of all 
vegetation outside the buffer line within intact areas for no important reason.  Some shorelines are 
heavily developed and altered in a narrow band immediately adjacent to the water, but may be entirely 
intact behind the developed band.  These extensive intact areas still have functions, especially for habitat, 
and need protection.  Some shorelines are developed at rural or suburban densities close to the water, 
but the residences are sprinkled amongst intact vegetation.  These intact areas both inside and outside 
the buffer need protection.  In both of these cases, using only setbacks or buffers based on existing 
development patterns (as described in 6 & 7 below) would allow these areas to be cleared, and allow the 
ecological functions to be lost. 

 
4. In intact areas, and developed areas with largely intact shoreline vegetation, science-based regulatory 

buffer widths need to be adopted to protect them from further degradation. 
 

5. Undeveloped areas with degraded buffers also need science-based regulatory buffer widths applied to 
them.  However degraded or unvegetated buffers will be ineffective at buffering the impacts of new 
development.  So the buffer system also needs clear statements that using the minimum buffer width for 
other than very low intensity uses is contingent on it being made functional through enhancement 
mitigation that plants native understories, shrubs, and trees across the shoreline (with allowances for 
water access and water-dependent uses).  Since the only alternative way to mitigate the new impacts is 
reducing them through additional separation, projects that do not provide enhancement mitigation 
should use a setback that is twice the buffer width. 

 
6. For new development in developed areas already inside or adjacent to the buffer, establish setbacks 

for the developed areas. This can use one of two approaches:  
a. Continue to use the science-based buffer width used for intact areas in order to identify the area 

where development must be accompanied by compensatory mitigation, and limit development 
any further waterward. 

b. Tailor the setback width to the predominant setback for different locations and limit 
development any further waterward.  Different widths for different locations will almost certainly 
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be needed, and a single width set to the minimum width present in the jurisdiction does not 
accomplish adequate protection. 

 
7. For new development in developed areas already inside or adjacent to the buffer, establish built-in 

compensatory mitigation using specific enhancement standards.  Establish minimum enhancement 
requirements for all expansions, including those outside the small setback width.  Establish tiered 
enhancement mitigation requirements for the more extensive types of development, including changes of 
use.  For example:  small improvements might re-establish a narrow width of vegetation, while a tear-
down-rebuild or change of use might re-establish the entire buffer or remove armoring.  The draft 
Issaquah SMP provides the best example of how to do this. 
 
The minimum enhancement mitigation width needs to be wide enough to function, and function over 
time.  For example, the narrowest high quality buffer that can filter nutrients is 13 feet, and for filtering 
pollutants you need 33 to 52 feet.

16
  Also consider that buffers degrade over time as they filter out 

nutrients and pollutants.  The area needs to be at least 20 feet wide (enough for a fully grown tree) to 
provide minimum functions.  Wider buffers are needed to protect other important shoreline functions. 

 
8. For other development inside the buffer, such as buffer reductions, buffer waivers, water-dependent 

uses, built-in compensatory mitigation requirements need to be specifically described that will mitigate 
development impacts.  This should include various means of enhancing the degraded shoreline areas 
where doing so is possible – such as planting native shoreline vegetation, removal or reduction of 
unnecessary shore armoring or other near-water structures, etc. If vegetation is intact, it may require off-
site mitigation.  Where native vegetation is planted, it needs to include native groundcover, shrub, and 
tree planting; and needs to extend across the shoreline with allowances for water access. 

 
9. We have observed some SMPs that include incentive approaches for their buffer system to encourage 

buffer enhancement.  While we encourage incentives, they can’t be substituted for thorough protections.  
When improperly used, the typically result is a small buffer in which any project enhancement is optional 
- based on choosing to use an incentive.  The incentives also encourage additional development 
extremely close to the water.  Simply meeting the small buffer and not choosing the incentives allows 
unlimited development outside the buffer, while ignoring the built-in impacts of such a system. 

 
In addition to built-in mitigation in the form of enhancement, the use of small buffers means other impacts need 
to be much more carefully controlled, which means the use of additional standards. 

• Only very limited uses and facilities should be allowed in the setback, and none can be allowed within the 
replanted areas if they are to function.  Encroachments into a buffer or setback vegetation should be limited 
to those that are water-dependent and water-related.  Water-enjoyment and non-water-oriented uses and 
facilities can function without being in the buffer area. 

• Low impact development (LID) techniques should be required to minimize storm water runoff and help 
maintain a more natural hydrologic system.  This is needed to help reduce the polluted storm water that 
would otherwise overwhelm the narrow planting strip. 

• Major redevelopments and changes in use, which usually result in great intensification, must established 
scientific based buffers to ensure no net loss of shoreline functions. 

• For permits of activities that require renewal every five years, buffers or setbacks and vegetation plantings 
should be required. 

 

                                              
16
 K. L. Knutson & V. L. Naef, Management Recommendations for Washington’s Priority Habitats: Riparian p. XI, p. 164 
(Wash. Dept. Fish and Wildlife, Olympia WA: 1997). 

Draft SMP Comment #32 - Futurewise (Tim Trohimovich) 
Prehearing Written Comments

Comment #32



Tim Trohimovich,  spoke as co‐director for planning and law of Futurewise, a statewide non‐
profit organization that works to maintain healthy communities and protect 
working farms, forests and shorelines.  He said Futurewise was one of the 
organizations that worked to prepare the guidelines for Shoreline Master 
Programs.  Like Bellevue, most jurisdictions have not systematically 
updated their programs since first being adopted in the 1970s.  Such plans 
are desperately needed.  Lake Washington has no less than three 
threatened species: Chinook salmon, steelhead trout and bull trout.  It 
should not be necessary to list even more species before getting serious 
about protecting resources.  In 1971 when the voters of the state adopted 
the Shoreline Management Act, they did it with a promise to protect 
statewide resources, including the fish and wildlife and the state‐owned 
shorelines.  Unfortunately, in large part because the adverse impacts of 
development on the shorelines were not understood, the vision of the 
original Shoreline Management Act has not been kept.  He strongly urged 
the city to adopt a Shoreline Master Program that sustains the vision and 
that will protect existing resources.  Futurewise supports many of the 
provisions in the draft Shoreline Master Program update.  There are, 
however, some important improvements needed.  The draft in fact 
weakens some protections that exist for shoreline resources.  The Shoreline 
Management Act in RCW 90.58.090(4) requires that Shoreline Master 
Programs be at least as protective as the critical areas ordinance, but 
Futurewise believes the draft does not meet that test.  Furthermore there 
are inadequate standards for some of the allowed uses that would 
adversely affect Lake Washington.  In areas that have intact vegetation, the 
city should adopt science‐based buffers that protect the vegetation and the 
shorelines.  When development occurs that adversely impacts the 
shorelines, the impacts should be mitigated.  The way the vegetation 
protection requirements and buffer requirements interact should be 
drafted in a way that will result in actual protections for the shorelines.  He 
thanked the Commissioners, the public and the staff for all the work that 
has gone into the development of the draft Shoreline Master Program.   
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Elliot Severson,  he has lived on the lake for the past 23 years during which time he 
constructed two homes from the ground up, completed substantial 
remodels on two other properties, and is currently pursuing a third 
ground-up construction project.  He said shoreline property owners 
care deeply about the lakes they live on.  Most would voluntarily 
comply with ideas and suggestions that would materially benefit the 
lakes.  However, there must be real science and reliable reports 
documenting the benefits, not just ideas from staff with regard to 
what will be good for the lake.  Over the years numerous new 
regulations have been imposed without scientific evidence to support 
them.  During construction of a new dock in 2000, steel was required 
rather than wood on the claim that bass hide behind the wood and 
eat fingerlings; the fact is fingerlings swim out at the end of the dock, 
which has since been shown by a reliable study.  In another 
instance, work to repair an existing bulkhead triggered mitigation in 
the form of partially submerging two large trees with branches in the 
waterfront area; a few years later a city official said the rule was 
handed down from the federal government and was seen by most as 
being unfounded.  Shoreline property owners do not mind doing 
things that make sense but do not want to be jerked around with new 
rules and regulations that have little or no scientific support or benefit 
to the lake.   
 
 The city should be concentrating its efforts on improving and 
controlling the stormwater discharge from the surrounding basin.   
 
The Washington Sensible Shorelines Association plan should be 
supported.  The staff-generated draft Shoreline Master Program has 
many problems.  With regard to context-sensitive design, there is no 
support for what benefit the new standard would provide and could 
be an extreme burden for some.  No rules or regulations can be 
expected to work well on all sites and conditions given the wide 
diversity of site circumstances on individual parcels.  Once rules are 
in place, they must be followed even if they make no sense in a 
particular instance.   
 
The proposed increase in the setback from 25 feet to 50 feet is not 
supported by any ecological science; it is both unfair and 
unnecessary and constitutes a taking of private property rights. 
 
Rising water levels and maintenance of outflow should be dealt with 
by the government. 
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Marv Peterson,  he is the immediate past president of the Meydenbauer Bay 
Neighbors Association (MBNA), which represents over 1300 families, 
eight condominiums, and the Meydenbauer Bay Yacht Club.  He 
provided the Commission with formal written comments on the draft 
Shoreline Master Program and noted the MBNA primary interest is 
with the Meydenbauer Bay Park.  Following significant effort by the 
MBNA, the City Council agreed to adopt implementation principles as 
an integral part of the Meydenbauer Bay Park master plan.  Those 
principles ensure thorough review of the concerns expressed by the 
MBNA.  The MBNA wants to ensure that the draft Shoreline Master 
Program limits, the uses and development of the Meydenbauer Bay 
Park, will conform to what was approved in the master park plan, 
including the implementation principles attached to the written 
comments.  The staff have indicated agreement with that approach in 
general, and the comments address changes that would make the 
intention clearer.  The MBNA believes that the Meydenbauer Bay 
Park should be processed as a shoreline conditional use to ensure 
greater public participation, and to provide the maximum authority to 
impose conditions that will mitigate community concerns.  The draft 
Shoreline Master Program does not have adequate standards to 
address all of the issues in a straightforward substantial development 
permit process.  The issues include intensity, noise, blocking of 
views, and fire and safety access.  The implementation principles 
should be added to the Shoreline Master Program as part of the 
criteria to be applied during the permit process.  The MBNA supports 
efforts that will help to clean up the lake; to that end it obtained a five-
year permit from the state to hire a biologist to help eradicate the 
noxious milfoil plant.  The Shoreline Master Program should include 
provisions to support such efforts.  The premise of the draft Shoreline 
Master Program, however, appears to be that houses along the 
shoreline are in the wrong place, that they should be removed, and 
that all shorelines should be returned to the condition they were in 
200 years ago.  To do so would result in the flooding of most lakefront 
homes in that the Montlake cut would need to be filled in.  The 
footprint rule in the draft is a clear indication that the city has 
determined expanding any current home will harm the lake; that 
stance is simply not credible.  The Washington Sensible Shorelines 
Association plan should be supported by the Commission. 
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Anita Skoog-Neil the state’s guidelines do not say the setback is required, only that it is 
something that can be done.  The guidelines do require that the 
vegetation conservation area must be substantiated by science.  She 
provided the Commission with a package summarizing the proposed 
regulations by major residential areas of concern.  The core issue of 
concern is the creation of regulatory nonconformity.  Residential 
structures, bulkheads and docks are all targeted.  Through the stroke 
of a pen, shoreline owners can be stripped of their rights.  When the 
issue of nonconformance was discussed with the Commission, the 
staff memo was thorough in outlining the legal context for regulation of 
nonconforming uses and structures.  Nonconforming structures are 
those that complied to all applicable codes in effect at the time of their 
creation but which no longer comply due to changes in code 
requirements.  The origins of nonconforming uses in developments 
have been regulated under Washington’s common law, a body of law 
that has been developed in the courts rather than from statutes or the 
constitution.  Washington’s zoning enabling statutes are silent with 
regard to the regulations of nonconforming uses in development.  The 
Shoreline Management Act does not specifically address 
nonconforming uses, but the Act does authorize the Department of 
Ecology and the jurisdictions to adopt necessary and appropriate rules 
to carry out the provisions of the Act.  Somehow that has been 
translated to Ecology adopting the resultant nonconforming rules.  The 
staff memo states that amendments to the city’s Shoreline Master 
Program, such as changes in setbacks, may result in some legally 
established structures and uses becoming nonconforming, including 
piers and docks.  Changing the setback from 25 to 50 feet will allow 
the city to harvest more than 500 shoreline structures into the category 
of nonconforming, not including docks and bulkheads.  The memo 
implies that the new setback will be okay because nonconforming 
uses are always afforded some protections and are allowed to 
continue until they gradually fade away, or are phased out by local 
ordinance.  The staff memo states that it is common practice in 
Bellevue for land use regulations to include a safety valve to assure 
some minimum amount of development.  The memo also states that 
the legal department allows that it will be difficult to predict how the 
combination of regulations will impact each parcel.  In short, the legal 
department will protect the city while the taxpayers will have to fend for 
themselves.  The memo states that the continuation of legally 
nonconforming uses can interfere with the community’s ability to 
achieve new policy, but barriers to property improvement and 
reinvestment can also impact community character and livability in the 
early years of policy implementation.  The Shoreline Hearings Board in 
addressing nonconformity bluntly stated that the purpose of the 
shoreline setback is to phase out residential use within the setback 
area.  That could mean that during the next Shoreline Master Program 
update the setback will be expanded to include the entire 200-foot 
shoreline jurisdiction.  The WAC guidelines are full of unsubstantiated 
statements with regard to stream and marine science, and the city has 
been handed science from the Department of Ecology.  It is clear the 
regulations are designed to achieve a predetermined political land use 
policy.  The Commission has been left with the task of finding and 
speaking the truth.   
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Dr. Gil Pauley has lived on the lake since the mid-80s and has over 40 years of 
experience as a professional in the fisheries sciences.  He said he 
reviewed three of the major documents the city used in developing the 
draft Shoreline Master Program.  He said he identified concerns with 
each but was most troubled by the 2005 best available science report 
which contains a considerable amount of material relative to fisheries 
and associated recommendations that supposedly are of value to the 
salmon fisheries in the three lakes that fall under Bellevue’s purview.  
The report contains errors of both omission and commission.  Much of 
the information presented is based on scientific studies done for 
streams and saltwater environments, none of which have been shown 
to be directly applicable to the shorelines of the three Bellevue lakes.  
One of the major tenets of the best available science report is that it 
makes recommendations aimed at increasing the salmon populations 
of the lakes.  However, many of the recommendations are based on 
information that is subjective, speculative, non-existent or actually 
erroneous with respect to the scientific literature.  The report on page 
7-43 states that available pertinent literature is limited, nonetheless 
inferred and hypothetical associations can be made based on 
available scientific literature.  Many of the conclusions and 
recommendations related to the fisheries aspects in the report are in 
fact inferred and hypothetical.  In many cases there is scientifically 
valid information that leads to different conclusions than those 
expressed in the best available science report.  Many of the alternative 
views, however, were not presented which would seem to indicate the 
report was written with a specific agenda in mind.  Examples include 
the recommended planting of large trees near the shoreline and the 
introduction of large woody debris along the shoreline, both of which 
champion the notion of increasing habitat and cover needed for young 
salmon.  The problem is there no mention of the fact that the trees and 
woody debris will also provide hiding places for both smallmouth and 
largemouth bass which are predatory with respect to young salmon.  
There is ample scientific literature that indicates increases in the 
amount of large woody debris in lakes increases the population of 
predatory fish.  The introduction of large woody debris in lakes and 
reservoirs is a common management tool used by many states to 
enhance the populations of smallmouth and largemouth bass.  That 
information was not presented in the best available science report.  
Shoreline trees are mentioned as a contributing source of terrestrial 
insects to be utilized by the young salmon, however in large lakes 
terrestrial insects are not a major food source for young salmon, which 
predominantly eat aquatic insects and crustaceans on their way out to 
the ocean.  The report vilifies overwater docks and structures as 
places that harbor fish species that prey on young salmon, but in 
reality the docks simply act as surrogates for natural cover.  The use 
of flow-through decking on docks is a good idea and should be 
implemented.  The degree to which predation under and around docks 
may impact the number of out-migrating salmon is unknown.  The 
bass in Lake Sammamish and Lake Washington do not target out-
migrating young salmon but merely appear to be opportunistic feeders 
on young salmon as they pass through the lakes on their way to the 
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ocean.  However, increased smallmouth and largemouth bass 
populations associated with large woody debris in the two lakes can 
reasonably be expected to lead to an increase in the total number of 
young salmon eaten.  That view is also not included in the best 
available science report.  The report on page 6736 states that in order 
to avoid habitat alterations and to stop the loss of shoreline area 
functions, bulkheads needing any type of maintenance, repair and 
retrofitting should be considered for removal and replacement with 
vegetative and large woody debris structures as shoreline protection 
alternatives.  The statement is made that the recommendation is 
based on a conservative interpretation of the best available science.  
However, on the previous page the same report states that the 
effectiveness of the alternative shoreline armoring technique called 
bioengineering is unknown.  Thus the report makes a recommendation 
that is far from conservative based on an unknown efficacy of the 
technique suggested.  Removal and replacement would be very 
expensive for property owners, a fact that is not mentioned in the 
report.  There are errors  in the report that misstate facts.  One 
example is on page 7-45 where it states that no studies were found 
that address the cumulative effects of in- and overwater structures in 
Lake Sammamish, Lake Washington and Phantom Lake shorelines.  
Yet on the very next page the report states that it is known that the 
effects of docks and piers and associated in- and overwater structures 
are incremental and cumulative in nature, then goes on to site 
Jennings 1999.  The Jennings paper in fact has no mention of docks 
or piers; it is a study of rock riprap and concrete retaining walls.  The 
conclusion reached is simply not valid.  The Jennings report states 
that the use of rock riprap tapered to 45 degrees has much less impact 
on the environment than a vertical wall does, and it results in 
considerable specie enrichment among the crevices formed by the 
more complex habitat relative to a concrete wall.  However, the 
positive aspect of rock riprap and its ability to dissipate wave action 
was not discussed in the best available science report relative to 
bulkheads.  Multiple points of view exist on any given topic, but the 
more important the issue, the more important it is to have all opposing 
views presented.  The promulgation of policy rules and regulations as 
they relate to science should pass the transparency test of being 
based on sound scientific principles; only then will the public view 
them as fair.  The best available science report does not give enough 
scientific documentation to support many of the views it presents, 
which makes the recommendations speculative at best.  The best 
available science frequently failed to present opposing science, 
alternative views and alternative options.  It uses a considerable 
amount of non peer-reviewed science; it misinterprets and misquotes 
scientific citations; it makes conflicting statements and conclusions; 
and it makes conclusions and recommendations without supporting 
science.  The Shoreline Master Program will affect many property 
owners, and the Commission’s decisions should be fact based to 
assure the establishment of an equitable and effective program.   
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Dr. Marty Nizlek submitted to the Commission a CD containing two-plus years worth of 
testimony and input from the Washington Sensible Shorelines 
Association and asked that it be made part of the official record.  He 
also provided the Commissioners with a list of specific citations from 
the RCW, the WAC and the Land Use Code in support of the plan 
developed by the Washington Sensible Shorelines Association.  The 
citizens have taken the high road during the process; they have 
appeared before the Commission on more than 30 different occasions, 
and they have diligently reviewed the massive code brought forward 
by the staff.  He said he has lived on the lake for many years and has 
never before felt that he and his neighbors count for nothing in the 
eyes of the city.  To have turned the staff loose with direction to pull 
every conceivable and inconceivable regulation into the shoreline 
program, and then to add that what the residents cannot defend and 
get out is a sensible plan is ridiculous.  He turned the rest of his time 
over to Mr. Charley Klinge. 
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Washington Sensible Shorelines Association 

Detailed Comments on Bellevue Draft SMP 

No. Ref. Comments Concern 
Category 

 

  Shoreline District Overlay – Part 20.25E.LUC 
I. AUTHORITY 

 

  

  20.25E.010 General   
   1 20.25E.010 A. Authority 

Rule: This provision points to the Shoreline Management Act (SMA or the Act) 
and highlights the purpose as protection of shoreline natural resources and public 
health, safety, and welfare. 
 
This statement should also include the other two important principles of the 
SMA, namely managing development on the shorelines and protection of 
property rights.  The law is clear that the purpose of the SMA is to manage 
development of shorelines in a manner that balances protection of resources with 
use of the shorelines, and doing so while respecting property rights. 
 
The SMA recognizes and accepts development of shorelines within the system of 
coordinated planning in shoreline areas: 
 

[T]he SMA does not prohibit all development in 
the shoreline. Rather, its purpose is to allow careful 
development of shorelines by balancing public 
access, preservation of shoreline habitat and private 
property rights through coordinated planning, i.e., 
shoreline master plans which must be approved by 
DOE. 

 
 
 
 
 

PR 
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It should be pointed out that the City knows this point very well.  The quoted 
language comes from an appellate case in which the City of Bellevue made 
precisely these arguments to defend the approval of what became the Residence 
Inn at SE 8th even though the project destroyed natural wetlands in the Mercer 
Slough (Overlake Fund and City of Bellevue v. Shoreline Hearings Bd., 90 Wn. 
App. 746, 761 (1998) (citing RCW 90.58.020).  In this regard, the SMA 
mandates that shoreline property owners have the right to certain permissible uses 
of property and/or priority shoreline development.  In particular, single family 
use is recognized as a priority use in the SMA. 
 

2 20.25E.010 B. Shoreline Master Program Elements 
This provision which lists eight parts of the SMP seems innocuous, but the 
provision creates confusion and uncertainty because it can be read as 
incorporating all these documents into the SMP.  To the extent that is the intent, 
the Critical Areas Overlay District code is improperly being incorporated because 
that code is not before the Planning Commission, has not been discussed, and 
needs to be completely reviewed for consistency with the Shoreline Guidelines.  
Further, it is unclear regarding the purpose and intent in listing the Shoreline 
Inventory and Characterization.  That document is more properly described as a 
background document and not policies or regulations, and many of the 
conclusions in the document are seriously disputed by science and other 
information put forward by WSSA, but never addressed by the Staff or Planning 
Commission.      
 

 
VC 

38T.2 

3 20.25E.010 
 

p. I-2 

C. Scope 
1. Applicability 
Unfortunately, the Scope provision creates more questions than answers.  The 
provision creates confusion by referring to “development and uses” and to 
shoreline permits “or approval” which terms are not sufficiently defined.  Exempt 

 
 

VC 
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activities should also be mentioned.   
 

4 20.25E.010    a. This provision should clarify that other City code provisions governing 
construction level details are outside the SMP, but to the extent that this provision 
creates a mixed governing system it is improper as either incorporating outside 
materials or regulating shoreline use and development with non-SMP regulations. 
 

 
VC 

38T.4 

5 20.25E.010    b. i. Non-Critical Area Conflicts.   
This provision states that the provision with greater protection of the shoreline 
governs.   
 
This provision is improper for two reasons.  First, the conflicts should be 
identified and removed.  It is often confusing, difficult, and arbitrary to determine 
whether a conflict exists and whether one provision is more protective.  Two, the 
SMA does not support this approach.  The SMA supports management of 
development on the shorelines that balances development/property rights and 
protection of natural resources.  This provision fails to recognize that 
fundamental purpose in the SMA.    
 

 
 
 
 

VC, PR 

38T.5 

6    ii. Critical Area Conflicts. 
This provision states that the provision with greater protection of critical areas 
governs.   
 
This provision is improper.  This update process requires observance of the SMA 
principles, not the principles of the GMA including critical areas.  First, the 
conflicts should be identified and removed.  It is often confusing, difficult, and 
arbitrary to determine whether a conflict exists and whether one provision is more 
protective.  Two, the SMA does not support this approach.  The SMA supports 
management of development on the shorelines that balances 
development/property rights and protection of natural resources.  This provision 
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fails to recognize that fundamental purpose in the SMA.    
 

7    c. This provision is helpful in listing regulations that are inapplicable, but then is 
confusing in stating generally that all other regulations apply. 

VC 38T.7 
8 20.25E.010 2. Jurisdiction 

 
This jurisdictional provision should use the word “shorelands” to describe the 
area within 200 feet of OHWM as defined in the SMA.   
 

 
 

VC 

38T.8 

9  Floodways.  This provision improperly claims jurisdiction of “floodways” and 
“floodplains” of Lakes Washington and Sammamish, and Phantom Lake.  This is 
barred by the SMA at the definition of floodways in RCW 90.58.030(2)(b) which 
states: 
 

Regardless of the method used to identify the 
floodway, the floodway shall not include those 
lands that can reasonably be expected to be 
protected from flood waters by flood control 
devices maintained by or maintained under license 
from the federal government, the state, or a 
political subdivision of the state. 

 
Each of the three lakes has outlet control devices and systems that are designed to 
avoid flooding of the private properties on the lake shorelines.  The Army Corps 
of Engineers controls and manages the outlet for Lake Washington.  The Corps 
controls and King County manages the outlet for Lake Sammamish.  The City 
controls and manages the outlet for Phantom Lake (under the easement granted to 
the City for that purpose).  Each of these jurisdictions is directly responsible for 
any flood caused damage to shoreline properties due to the control and 
management of the outlet controls, and therefore each jurisdiction has a duty to 

I, VC, PR 38T.9 
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avoid flooding.  Therefore, floodways of these lakes are not part of shoreline 
jurisdiction, and floodplain is defined in the SMA to mean the floodplain 
“contiguous” to the floodway, so without a floodway there is no floodplain.      
 

10    e. There is no inner harbor line on Lake Sammamish. 
 

VC 38T.10 
11 20.25E.010 

 
p. I-3 

D. Environment Designations 
 
1. Aquatic 

 
The Aquatic designation applies to the lakes themselves.  The purpose here is too 
narrow and ultimately confusing because it vaguely states “to protect, manage, 
and restore the unique characteristics and resources.”  Yet, the SMA, the 
Shoreline Regulations, and the draft SMP make it clear that the water is the 
location of recreational docks and marinas whether for single family use or full 
scale marinas.  Recreation is a priority use in the SMA.  This provision should be 
broadened to state that the purpose is to promote recreational docks and marinas, 
while balancing protection of resources.   
 

 
 
 
 

I, VC, PR 

38T.11 

12 20.25E.010 4. Shoreline Residential 
 
a. The purpose is properly drafted and is consistent with the SMA and the 
Shoreline Guidelines, namely to “accommodate” residential development along 
the shoreline.   
 

 38T.12 

13 20.25E.010 5. Shoreline Residential Canal 
    
The draft distinguishes Shoreline Residential and Shoreline Residential Canal, 
but the basis for the different designations is not well supported and does not 
sufficiently justify later included regulations that provide more restrictions in the 
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SR Environment.  Specifically, describing the SRC as low level ecological 
functions while describing SR as moderate to low is inconsistent with the heavily 
development nature of the SR shorelines. 
 

14 20.25E.010 6. Recreational Boating 
The WAC Shoreline Guidelines utilizes the description High Intensity for 
marinas.  The Recreational Boating designation is inherently confusing because 
single family homes also include recreational boating as a primary activity.  The 
designation should be High Intensity to be consistent with the WAC or Marina.  
 

 
VC, I 

38T.14 

15 20.25E.010 
 

p. I-6 

E. Maps 
This provision improperly contains a vague provision that could allow staff too 
much discretion to demand “site specific” studies and attempt to redesignate 
properties into more restrictive designations.  
 
The best approach is to use accurate maps.  The WAC Shoreline Guidelines 
provide the following advice at WAC 173-26-211(2)(b): 
   

An up-to-date and accurate map of the shoreline 
area delineating the environment designations and 
their boundaries shall be prepared and maintained 
in the local government office that administers 
shoreline permits. If it is not feasible to accurately 
designate individual parcels on a map, the master 
program text shall include a clear basis for 
identifying the boundaries, physical features, 
explicit criteria, or "common" boundary 
descriptions to accurately define and distinguish the 
environments on the ground. The master program 
should also make it clear that in the event of a 
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mapping error, the jurisdiction will rely upon 
common boundary descriptions and the criteria 
contained in RCW 90.58.030(2) and chapter 173-
22 WAC pertaining to determinations of 
shorelands, as amended, rather than the incorrect or 
outdated map. 

 
The City has clearly mapped the designations to the individual parcel level, so the 
only basis to change the designation would be an error, and any change to an 
individual private parcel would necessarily require due process protections. 
 

16 20.25E.010 F. Shorelines of Statewide Significance 
 
  c. Priority of Uses 
  This provision is confusing because the SMA lists these seven items as 
preferred uses “in developing master programs,” and not as direct regulatory 
provisions.  This provision fails to make that distinction and could be read as 
improperly seeking to directly regulate projects, rather than as a guide to the 
adoption of an updated SMP. 
 

 
 
 

VC 

38T.16 

  II.   USES  
20.25E.020 Shoreline Uses 

  
17 20.25E.020 A. Shoreline Use Preferences 

1.   This provision properly states that it is applying the use preferences that 
derive from the SMA (though referring here to 20.25E.010.F rather than 
the SMA is confusing based on the comment made to that provision).   

 

 
VC 

38T.17 

18  2. This provision is confusing because it generally refers to “alteration of the 
natural condition” when in fact there really is no part of the shoreline of 
the City that is natural.  Even the Mercer Slough has been subjected to 

VC, PR 38T.18 
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extensive development and manipulation.  The SMA contains these 
preferences in the context of allowing them even when the shoreline is 
still in its natural condition.  The premise of the approach is in error.  
The City’s updated SMP should be focused on broad redevelopment 
options of existing private property to promote recreational use of the 
lakes.  The SMP should also emphasize cleaning up the lakes through 
better stormwater management, and restoration of public property.  
 

19  c. The City has no commercial development since the SMA distinguishes 
marinas from commercial development, so this provision is confusing.  
 

VC 38T.19 

20 20.25E.020 B. Applicability of the Use Charts 
   This provision correctly states that other provisions in the LUC that could be in 
conflict do not apply, thus clarifying the preeminence of the SMP as a set of State 
regulations. 
 

 38T.20 

 20.25E.020 C. Use Chart Interpretation 
 

1. Refer to Part IV Procedures for comments on process. 
 

  

21  2. Interpretation by Director 
a. This provision is copied from current LUC provisions.  However, as 
stated here, the provision is confusing by including references to the 
Standard Land Use Coding Manual, the Standard Industrial Classification 
Manual, and the North American Industry Classification System.  These 
three outside documents are solely for the purpose of classifying business 
and industry—none of which are authorized in the draft SMP as uses on 
Bellevue Shorelines.  Furthermore, the SLUCM is dated 1965, is difficult 
to find, and is completely outdated for current uses.  The NAICS has 
replaced the SIC Manual.  (U.S. Census Bureau, 

VC, I 38T.21 
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http://www.census.gov/eos/www/naics/)  The provision improperly 
incorporates these outside documents, and because the documents relate 
only to business and industry, the references should be stricken. 
 

  b. Appeal  
See process comments. 
 

  

 20.25E.020 D. Prohibited Uses in Shoreline Jurisdiction   
22 p. II-3 1. General 

2. Prohibited Uses 
Apparently, this provision in referring to the Standard LUC is intending to 
refer to the 1965 Standard Land Use Coding Manual, but the reference is 
confusing since the City’s Land Use Code is also referred to as LUC.  As 
noted above, the only recognized standard is the NAICS. 
 

 
 

VC, Inc 

38T.22 

23  g. The preclusion of educational institutions generally could be too 
restrictive given the handful of larger sites. 
 

VC 38T.23 

24  3. Prohibiting all uses not listed may be inconsistent with interpretation in C.  
 

VC 38T.24 
  20.25E.030 Shoreline Use Charts   

25 20.25E.030 The Key on page 2 is confusing or improper.  P is listed as a Permitted Use 
“subject to Shoreline Substantial Development Permit requirements.”  Typical 
single family homes are exempt from shoreline permit requirements, and this Key 
seems to indicate otherwise.  
  

VC, Ex 38T.25 

26  Residential Chart 
 
The chart contains separate listings for Congregate Care Senior Housing, Nursing 

VC 38T.26 
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Homes, and Assisted Living.  State law now contains special rules for these uses 
which are classified as either boarding homes or as effectively hospitals.  These 
listings should be changed to be consistent with State law.  Notes 5-8 are 
confusing as well given that assisted living may or may not mean senior housing, 
that the LUC definitions are inconsistent with State law definitions for boarding 
homes (the City’s definition of nursing home excludes boarding home even 
though state law defines nursing homes as boarding homes), and that any of these 
uses are classified as boarding homes regardless of the percentage use of the 
building.  
 

  Other Charts – No comments at this time. 
 

  
27  Footnote 7 references public access, but the SMA encourages public access only 

for public projects, not private projects. 
 

I, PR 38T.27 

28  
20.25E.040 

20.25E.040 Nonconforming Shoreline Conditions 
 
Part C, Applicability, makes it clear that this Section applies to any use that is not 
covered by the Residential regulations including the residential non-conforming 
regulations.  WSSA’s interests are primarily with residential uses.  However, 
many of the comments made on the Residential Nonconforming Regulations at 
20.25E.065.J also apply here, and those comments should be considered to clarify 
these rules too.   
 

 
 

VC 

38T.28 

  No additional comments at this time.   
     
  III. DEVELOPMENT REGULATIONS 

20.25E.050 Dimensional Requirements
  

29 20.25E.050 A. General (includes chart)  38T.29 
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Rule: Chart of dimensional requirements. 
 
Refers to LUC Chart 20.20.010 for additional requirements and then declares that 
where conflicts occur this section shall prevail. 
 
This creates complications due to the need to reconcile two charts and attempt to 
decipher whether any conflicts occur.  Conflicts should be identified now and 
removed. 
 

 
 
 
 
 

VC 
 

30  The Chart then refers in many instances to LUC Chart 20.20.010 which creates 
redundant regulations and circular approach, including adding notes to refer to 
notes.  
 

PR 38T.30 

31  Shoreline Residential (SR) (applies to all residential shorelines except Newport 
Shores) has 50’ structure setback while Shoreline Residential Canal (SRC) for 
Newport Shores has only a 25’ setback.   
 
No basis has been shown to impose more restrictive setback, except in Newport 
Shores.  Most of the SR shorelines are highly developed in the same manner as 
Newport Shores.  WSSA does not support VCA. 
 

PR 38T.31 

32  The setbacks lack any relationship to harm—even the City staff could not identify 
an ecological justification for a wider setback (PC 6/9/2010).  The Planning 
Commission requested a full response before considering the 50 foot setback. 
 

PR 38T.32 

33  In addition, the 50 foot SR structure setback fails to even contemplate that some 
lots are only 100 feet deep or are effectively 100 feet or less of usable area due to 
location of the access road, which results in a potential building footprint that 
prohibits a reasonable size house, especially in comparison to numerous other 
contemporary houses on the shoreline.    

PR 38T.33 
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34  Phantom Lake is treated differently without cause in declaring in note (1) that the 

entire shoreline is regulated as a critical area when that conclusion is a site 
specific—whether a wetland exists cannot be determined generally.  Imposing 
more restrictive regulations without basis threatens property rights.  
 
Furthermore, the information provided to the Planning Commission is undisputed 
that the City is using Phantom Lake as a detention pond as part of the City’s 
stormwater system, and that the Lake is being flooded because the City is failing 
to properly manage outlet control.  The City’s use of Phantom Lake in this 
manner is clearly intentional.  The wetlands around the Lake are largely or 
entirely created artificially by the excessive flooding of the Lake for stormwater 
purposes.  Therefore, these wetlands are artificial wetlands that State law 
excludes from critical area regulations.  RCW 30.70A.030(21).   
 

I, PR 38T.34 

35  Reference to “structure” setback instead of “building” setback creates confusion.  
Certain walls or stairs could be considered structures under permitting definitions 
in WAC 172-27. 

VC 
 
 
 

38T.35 

36  Maximum Building Coverage refers to note (3) which is an error since (3) refers 
to lot coverage. 
 

VC 38T.36 

37 20.25E.050 
 

p. 2 

B. Shoreline Setbacks – General 
 
2. Setback Measurement from OHWM 
 
Lake Sammamish -- This provision imposes the severely flawed 31.8’ NAVD 88 
elevation for OHWM unless a site specific study is prepared.  The 31.8’ has no 
legitimate basis at all and giving citizens a flawed option is arbitrary and 
unreasonable.  Also, this approach is not accepted by Ecology as the line of 

 
 
 
 

PR, VC, I 
 

38T.37 
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shoreline jurisdiction or for bulkheads, so 31.8’ creates a fictional OHWM which 
is inconsistent with the legal OHWM.  OHWM should be measured based on the 
accepted high water level approved by the Army Corps of Engineers, 30.56’. 
 

38  Phantom Lake: Same comment as 34.  The wetlands have been artificially created 
and are not regulated as critical areas.  Like Lakes Sammamish and Washington, 
Phantom Lake has an outlet control and the OHHW should be the historic 
elevation of 260.2’ NAVD 88 before manipulations by the City. 
 

VC, PR 38T.38 

39  3. Disturbance is Prohibited.   
 
This provision states essentially: “Disturbance is prohibited unless it is allowed.”  
This provision is nonsensical, confusing, and subject to arbitrary implementation.  
Disturbance is not defined and is not part of the language of the SMA or WAC.  
Thus, disturbance could mean anything the staff person wants it to mean 
including grass mowing, raking leaves, etc.  Then, the entire SMP would need to 
be searched to justify the specific action.  This provision should be eliminated. 
 

 38T.39 

40  4.  Setback Modification Requires Report. 
 
Setback modifications require a Special Shoreline Report Process.  Without any 
basis for a larger setback (see above), imposing conditions to allow modifications 
is arbitrary.        
 
Note: Provision states that Shoreline Variance may also be used, but these are so 
rare as to be meaningless to correct excessive situations.    
 

 
 

$, PR 
 
 
 
 
 

38T.40 

41 20.25E.050 
 

p. 3 

C. Shoreline Impervious Surfaces 
 
Flawed Premises.  Two reasons exist to regulate impervious surfaces: water 

 
 

VC, PR 

38T.41 
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quality and flow control to prevent downstream erosion. 
 
The only water quality concern is to prevent petroleum products dripping off 
vehicles in roads/driveways and open parking areas from being washed into the 
lakes by rainfall.  Thus, other impervious surfaces such as roofs and patios create 
no water quality concern since the runoff is not polluted by vehicle drips. 
 
The concerns with downstream erosion are very minimal at Lakes Washington 
and Sammamish, and the State has no restriction on impervious surfaces 
discharging to these lakes.  The State Department of Ecology Stormwater 
Management Manual for Western Washington (2005) specifically declares these 
lakes as “exempt receiving waters” or “exempt surface waters.”  Appendix I-E at 
E-1 and E-2.  The basic rule for all projects discharging “into a fresh water” is 
that: “Projects must provide flow control to reduce the impacts of stormwater 
runoff from impervious surfaces and land cover conversions.”  Rule 2.5.7 at 2-30.  
However, the rule goes onto to establish a major exception: “except for projects 
that discharge to a water in Appendix I-E Flow Control-Exempt Receiving 
Waters.”  The basic premise of restricting impervious surfaces adjacent to Lakes 
Washington and Sammamish, including roofs and patios, is to prevent 
downstream erosion, but that premise does not apply here because no “stream” 
erosion is caused by discharging water into these “exempt receiving waters.” 
 
Therefore, the only legitimate regulation of impervious surfaces at the lake 
shorelines is for water quality related to roads/driveways and uncovered 
parking areas.  
 
Additionally, even if regulated, the premise of all stormwater regulation is to 
treat and control stormwater.  The premise of these rules is that additional 
impervious surface is bad.  There is no basis for that premise.     
 

Draft SMP Comment #38 - Charlie Klinge 
May 25, 2011 Public Hearing

Comment #38



WSSA: Detailed Comments on Draft SMP 
Page 15 of 105  
 

No. Ref. Comments Concern 
Category 

 

Concern Categories Key:  VC – Vague/Confusing  Ex – Exempt   $ -- Costly   PR – Property Rights   I – Inconsistent w/ WAC 
Inc – Incorporation, M – Micromanaging  
 

42  1. Existing Impervious Surface. 
 
Heading is a misnomer because provision deals with existing and new. 

 

 
 

VC 

38T.42 

43  Declares existing impervious surfaces as not considered nonconforming.  
Double negative is confusing.  Impervious surface is undefined.   

 

VC 38T.43 

44  Where exceeds standard, allows new impervious surface where equal 
amount removed.  GOOD PROVISION 

 

 38T.44 

45  Last sentence requires new impervious surface to comply with shoreline 
setbacks, landscape development, and VCA.  Creates confusion by 
relating impervious surface to structure setbacks—are patios subject to 
structure setbacks?   The sentence is redundant and should be deleted.  
 

VC 38T.45 

46  2. Modifications 
  
Modifications require Special Shoreline Report Process.  Without any 
basis imposing conditions to allow modifications is arbitrary.        
 

 
 

$, PR 

38T.46 

47 20.25E.050 
 

p. 3 

D. Maximum Building Height in the Shoreline 
 

1. Refers to definitions at 20.25E.280.  The definitions are incomplete 
because “height” is included, but refers to “average grade level” which is 
not included and should be defined per WAC 173-27-030.   
 

 
 

VC, I 

38T.47 

48  2. The reference to “substantial number of residences” is vague. VC 38T.48 
     

  20.25E.060 General Requirements Applicable to All Shoreline Development   
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and Uses 
49 20.25E.060 A. Applicability 

 
Failure to clarify that other City codes and regulations are not a part of the SMP. 
 

 
 

VC 

38T.49 

50 20.25E.060 B. No Net Loss of Ecological Function. 
States first that:  “Shoreline uses and development shall be located and designed 
to prevent or mitigate adverse impacts to natural shoreline resources, wildlife 
habitat, and fish and other aquatic habitat to ensure no net loss of ecological 
functions and processes.” 
 
The sentence is flawed because it imposes a broad overarching requirement that 
could be read to supersede all the detailed regulations, such that regardless of the 
other regulations, the City can always say not enough per this provision.  Also, it 
is inconsistent with the Shoreline Guidelines which require only that exempt uses 
and activities achieve no net loss in the aggregate and not on a project basis.  
Thus, overall positive actions in the SMP Restoration Plan could offset minor 
decreases in ecological functions attributed to exempt uses and activities.  The 
provision is also vague in stating “but not limited to” so unknown and never 
identified functions could be imposed at the whim of staff. 
 
Correction: This provision should be re-written simply to say that the intention of 
these regulations is to accomplish these purposes.  
 

 
 
 
 
 
 

VC, I, Ex, 
PR 

38T.50 

51  The next two sentences list shoreline ecological functions and processes that 
“shall be protected,” but that could be improperly interpreted to mean no impacts 
are allowed.  The rule is no net loss which means that mitigation can be used to 
offset impacts caused by a project.  These sentences are also vague and confusing 
because there is no qualifier stating “if applicable.”  Many of these functions and 
processes have no applicability at all to lake shorelines.  And, the listing of these 

VC, I, Ex, 
PR 

38T.51 
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general categories of functions and processes fails completely to do any ranking 
or prioritizing.  For example, only special fish and wildlife habitat needs to be 
considered and not any fish and wildlife habitat.  Thus, there is no need to 
“protect” habitat for vermin such as rats and mice.  Any such requirements would 
conflict with other health and safety requirements of the City code and County 
Health Agency. 
 
Correction: This provision should be re-written simply to say that these are the 
ecological functions and processes addressed in these regulations if applicable. 
 

52  2.   Rebuttal Presumption 
This provision could be acceptable if the referenced regulations can be modified 
consistent with the comments herein. However, this provision appears to be in 
conflict with the prior provision, since that provision can be read to require 
avoidance of impacts regardless of the specific regulations. 
 

 
VC 

38T.52 

53  3. When Analysis of No Net Loss is Required. 
This provision states that no net loss must be studied for a Shoreline Conditional 
Use Permit and Shoreline Variance, as well as part of a Shoreline Special Report 
and for a mitigation plan. 

 
However, this provision appears to be in conflict with the first provision, since 
that provision can be read to require avoidance of impacts on all actions.  
 

 
 
 
 
 

VC 

38T.53 

54 20.25E.060 
 

p. 2 

C. Technical Feasibility Analysis 
Rule: Any provision requiring showing of technically feasible requires a report 
by a qualified professional.   
 
This provision is excessive in many instances and at a minimum should be 
clarified to allow waiver of the need for a qualified professional in certain 

 
$ 

38T.54 
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circumstances.   
 

55 
 

 The five items listed create a highly complex report that by its terms exceeds 
scientific or engineering standards, combines multiple disciplines, requires 
assessment of ecological functions that staff has testified cannot be measured, and 
fundamentally requires study without any standards to make conclusions.   In 
particular, engineers are not comfortable within their applicable standards to 
determine erosion risk within a short three year time period.  In sum, this report is 
a mini-EIS that is unnecessary and excessive for many projects.   Plus, the 
provision is different than the report in 20.25E.080.F. for shoreline stabilization 
creating confusion. 
 
The five additional “least impact" criteria further complicate the entire process 
making it expensive and uncertain whether approval will ever be granted.  These 
least impact criteria are vague in referring to “least impacts,” “minimized,” with a 
circular implementation back to technical feasibility in c., and redundant 
requirements to comply with city code.  It is unclear whether the “least impact” 
criteria apply at 20.25E.080 shoreline stabilization which has its own technical 
feasibility report, but no least impact criteria.    
 

$, VC 38T.55 

56 20.25E.060 
p. 3 

D. Mitigation Sequencing 
 
The provision is misnamed since D contains a variety of mitigation requirements 
– not just sequencing. 
 

 
 

VC 

38T.56 

57  1. Mitigation Plan Requirements. 
 

The regulations contain insufficient information to identify real impacts, i.e., 
harm to actual shoreline functions.  Without that clarity, the mitigation plan 
requirements are flawed.  Also, the mitigation plan requirements should be 

VC, I 38T.57 
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integrated with SEPA as required by WAC 173.26.201(2)(e). 
 

58  2. Mitigation Analysis Required. 
 

These provisions should not be stated as mandates since mitigation sequencing is 
subjective regarding for example the amount of avoidance that is necessary for 
“compliance.”  

 
 

VC, I, PR 

38T.58 

59  a. Mitigation Sequencing 
The subparts iii(2) and iii(4) should be consistent with WAC 
173.26.201(2)(e)(i).  These provisions here are less clear. 
 

 
 

38T.59 

60  b. Requesting necessary studies is vague because it is unclear whether it 
is different than the mitigation plan itself or redundant and expensive. 
 

VC, $ 38T.60 

61  3. Mitigation Location Preference. 
 
The off-site provision goes too far in requiring recordation of mitigation 
requirements since off-site mitigation at a mitigation bank has those requirements 
handled by the provider and not by the applicant.  Also, requiring recordation on 
mere off-site private properties will discourage good mitigation projects and the 
requisite improvements to ecological functions. 

 38T.61 

62  4. Shoreline Mitigation Ratio. 
Rule: Requires 1:1 mitigation of “impacted shoreline functions.”   
 
This standard appears to require individual function mitigation which is 
impossible for many functions.  Mitigation ratios have been applied to the total 
area of wetlands for example, but that concept does not translate to mitigation of 
most individual functions.  The individual functions are insufficiently and 
improperly identified generally and for many are not identified anywhere in the 
materials that would allow individual function replacement.  For example, water 

VC, PR, I 38T.62 
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temperature maintenance is listed as a function, but none of the following is 
identified in the materials for the regulated lakes: the existing temperature, the 
preferred temperature, actions that will measureable and adversely impact 
temperature, and the benefits in measurable temperature change created by 
suggested mitigation (such as planting trees on the shore of these relatively huge 
lakes). 
     
 

63  5. Mitigation Plan Requirements 
 

This heading, Plan Requirements, is the same as #1 and is confusing.  This 
introductory provision allows use of templates to avoid some plan requirements, 
but those templates are not defined are specifically adopted for the SMP and 
constitutes vague requirements and improper incorporation if adopted. 

 
 

 
 

VC 

38T.63 

64  These requirements are excessively complex for small mitigation projects on 
single family residential sites.  The requirements of a monitoring program, 
contingent plan, and financial assurance (individuals usually can’t get bonds so 
cash or cash set aside is typically required ) are all excessive for small projects. 
 

 
$, VC, PR 

38T.64 

65 20.25E.060 
 

p. 7 

E. Requirements Applicable to Development and Uses in the Shoreline 
Jurisdiction 
 
For the reasons below, this entire Part E should be eliminated. 
 

1. Disruption of natural shoreline resources shall be minimum necessary. 
 
This provision is broad and vague.  Natural shoreline resources is not 
defined and could mean a number of different features.  The provision 

 
 
 
 

VC 

38T.65 
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appears to create an overarching global condition applying to every action 
which is inappropriate given all the specific provisions with detailed 
regulations.   
 

66  2. New development to avoid need for shoreline stabilization 
 
Again, a broad provision that duplicates other provisions, and is 
inconsistent with the Act protections and exemption, and vague since “new 
development” is undefined and could mean additions to existing homes. 
 

 
 

VC, Ex, I 
 

 

38T.66 

67  3. Comply with City codes. 
 
Duplicates other provisions and improper incorporation. 
 

 
 

VC, Inc 

38T.67 

68  4. Repair and Maintenance 
 
Duplicates other provisions and should be eliminated. 
 

 
 

VC 

38T.68 

69  5. Project Segmentation – When Prohibited.   Prohibits routine maintenance or 
repair when deemed to be part of a bigger project. 
 
This provision is completely without authority and substantially interferes 
with property rights.  The provision is totally vague in referring to a single 
project which is not defined, and then prohibiting certain actions when 
deemed to “avoid compliance” in a manner that is also undefined.  This 
provision appears to be simply a punitive provision to use for leveraged 
enforcement where the City can threaten property owners by making vague 
allegations that minor exempt work was part of a larger project, and thus 
demand additional mitigation that otherwise would not be required.     
   

 
 
 

VC, Ex, I, 
PR 

38T.69 
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70 20.25E.060 
 

p. 7 

F. Archaeological and Historic Resources 
This provision appears to apply only to construction activities. 
 
There is no reason to provide a duplicative provision here that will be imposed at 
construction.  The result would simply be a permit condition repeating this 
provision verbatim when that condition is required by other requirements.  
 
 

 
 
 

VC 

38T.70 

71 20.25E.060 
 

p. 8 

G. Critical Areas in Shoreline Jurisdiction (reference to CAO) 
 
Staff has concluded that the Lake Washington and Lake Sammamish should not 
be regulated as critical areas.  WSSA’s position is that Phantom Lake should also 
not be regulated as a critical area.  These conclusions must be expressly stated 
and the critical areas overlay district codes must be amended accordingly.  
Currently, the CAO calls out the lake shorelines as critical areas.  Otherwise, 
without an express statement in the SMP and changes to the CAO, the concern 
would be that general provisions in the CAO would be misread say that the lakes 
are critical areas, and not just wetlands and steep slopes, for example, found in 
shoreline jurisdiction.  This is still improper incorporation, and creates the 
problem during implementation in determining which provision provides the 
greatest protection. 
 

 
 

VC, Inc 

38T.71 

 20.25E.060 
 

p. 8 

H. Accessory Parking, Loading Space and Maintenance Access 
This provision does not apply to single family use. 
 
No comments at this time. 
 

  

72 20.25E.060 
 

p. 10 

I. Public Access 
    1. Purpose 
         The purpose statement states that public access is required for all “new 

 
 
 

38T.72 

Draft SMP Comment #38 - Charlie Klinge 
May 25, 2011 Public Hearing

Comment #38



WSSA: Detailed Comments on Draft SMP 
Page 23 of 105  
 

No. Ref. Comments Concern 
Category 

 

Concern Categories Key:  VC – Vague/Confusing  Ex – Exempt   $ -- Costly   PR – Property Rights   I – Inconsistent w/ WAC 
Inc – Incorporation, M – Micromanaging  
 

development, reconstruction or replacement projects with some modest 
exceptions.”  The provision states that single family residences are not required to 
provide public access unless in a subdivision. 
 
     This purpose statement is fundamentally flawed because the Act does not 
authorize or require public access exactions on private projects i.e. on private 
property.  The Act at RCW 90.58.020 states: “Increase public access to publicly 
owned areas of the shorelines.”  This policy has no applicability to private 
property.  This entire Public Access provision needs to be re-written accordingly. 
 

 
 
 
 

I, PR 

73      The purpose statement is vague and confusing because the exception is only 
for “single family residences” but the next provision “When Required” provides 
detailed exceptions.   
 

VC, I 38T.73 

74  2. When Required. 
        This provision should be re-named as applicability for consistency with 
other provisions.  The provision seems contrary to the purpose provision which 
states there are few exceptions and states only one, but this provision lists 
specific applications.  The purpose provision should be changed to refer to this 
list rather than making broad pronouncements that are inaccurate.     
 

 
VC 

38T.74 

75  a. and b.  Improperly applies public access requirements to private 
residential projects.  
 

PR, I 38T.75 

76  3. When Not Required 
This provision should be part of an Applicability provision. 
 

 
VC 

38T.76 

77    a.i. Single family residents and their appurtenant structures 
 
This provision is vague and confusing since the reference to “residents” 

 
 

VC 

38T.77 
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should be residential development.  Plus, in this context with the reference 
only to appurtenants structures and appurtenant developments, it is 
unclear whether all activities on single family sites are exempt from 
public access requirements.  For example, bulkheads less than 30 inches 
should not be classified as structures and might not fit under this 
exception.  This provision needs to be modified to broadly exempt all 
activities on single family sites.  
 

78  b. and c.  Exception possibility and limitations 
              This provision fails to remedy the problem of improperly applying 
public access requirements to private residential development.  
 

 
PR, I 

38T.78 

79        9. Legal Agreement 
 
         This provision applies to private property only and as noted is inappropriate 
for that reason.  This provision simply makes it plain that the City is taking a 
property right from the private property owner and transferring it to the public. 
 

 
 

PR, I 

38T.79 

 20.25E.060 
p. 15 

J. Signage in the Shoreline 
 
No comment at this time. 
 

  

 20.25E.060 
p. 16 

K. Vegetation Conservation 
Not applicable to residential uses.   See 20.25E.065.B. and G. 
 
No comments at this time, but see comments on residential that should apply to 
all activities. 
 

  

80 20.25E.060 
p. 20 

L. Water Quality, Stormwater, and Nonpoint Pollution 
This provision applies to all development and uses, so that would include 

 38T.80 
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residential uses.  However, the few provisions here appear to be duplicative with 
provisions in 20.25E.065 applying to residential development.  This provision 
should be clarified to not apply to residential uses. 
 

  20.25E.065 Residential Shoreline Regulations  
 
The inclusion of almost all residential regulations in one location is a positive 
step. 

  

 20.25E.065 A. Purpose 
 
No comments. 
 

  

81 20.25E.065 
p. 1 

B. General Requirements Applicable to all Residential Development 
 

1. Applicability.   
 
Rule: Applies to all residential uses and developments.  The word 
“development” is undefined and numerous provisions apply the word 
inconsistently with the definition in the State SMA.  Also, failure to 
clarify that other City codes and regulations are not a part of the SMP.   

 

 
 
 
 

VC 
 

38T.81 

82 20.25E.065 
p. 1 

2. Site Planning. 
 
Eliminate Entire Provision.  The entirety of these site planning 
requirements are overly restrictive and largely or completely unnecessary 
micromanaging.  These rules simply create a morass of regulations that 
appear designed to make the approval process expensive and time 
consuming for even modest construction or yard modifications.  Besides, 
most of the provisions improperly incorporate outside construction 
standards, none of which should be part of the SMP. 

 
 

VC, Ex, M, 
PR 

38T.82 
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83  Residential development shall comply.  This wording needs to be re-

written to apply only to new development, not existing, and even then 
applying the rules to new modifications to existing sites is overly harsh 
and unworkable because site planning has already occurred so trying to 
un-site plan is restrictive and unfair.  
 

VC, Ex, M, 
PR 

38T.83 

84  Shall comply with the following design criteria and development 
standards.  This mandatory, shall, approach is too restrictive in the context 
of the rules which use design style criteria including “directs,” 
“minimize,” and “where feasible.” 
 

VC, M, PR 38T.84 

85  a. Shoreline Stabilization. 
 
Rule: New development shall avoid need for new shoreline 
stabilization.  
 
This provision is inconsistent with the exemption for “normal 
protective bulkhead” for single family properties.  This provision is 
vague and could be interpreted to be excessively broad and intrusive.    
“New” is this context could include additions or really any yard 
modification.  “Residential development” could mean anything that 
relates to residential meaning patios, stairs to the dock, etc.  “Life of 
the development” is unclear in referring to development generally 
which could mean the whole site not just the new development.   
Recommend Elimination. 

 

 
 
 
 

VC, Ex 

38T.85 

86  b. Site Sensitivity 
 
Rule: Development should be designed so that land alteration is 

 
 
 

38T.86 
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outside shoreline setback. 
 
Vague in use of word “development” and “land alteration” which 
could be interpreted broadly to mean even minor alteration preventing 
all use of the setback area i.e. no patios in 50’ setback. 
 

 
 

VC, PR 

87  c. Context Sensitive Design. 
  
Rule: Minimize topographic modifications and “shall” use tiered 
foundations and earth retention “where feasible,” and slab foundations 
“shall” be “avoided” (or never used?). 
 
Improperly mixes mandatory and flexible provisions creating 
confusion.  Tiered foundations: are infeasible on tight sites; 
unnecessarily restrict usable square footage, and; may not adequately 
address slope stability.  Avoiding slab on grade appears to apply even 
to sites with slight or no grade, which is excessive.  Generally, no 
basis is shown to support this requirement, which could work counter 
to other goals by encouraging larger footprints.  Recommend 
elimination. 
 

 
 
 
 
 
 

VC, PR, M 

38T.87 

88 20.25E.065 
p. 1 

d. Topographic Modification. 
 
Rule: Shall minimize changes in existing grade outside footprint, 
excavation shall not exceed 10 feet, fill shall not exceed 5 feet unless 
engineered in exceptional circumstances—driveways in excess of 
15% or due to localized variations. 
 
This provision is totally arbitrary and hence excessive.  Why is limit 
10 feet and not 12 feet or 15? Keeping the topography intact under a 

 
 
 
 
 
 
 

M, PR, VC 

38T.88 
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building has no purpose.  Again, the rule works counter to policies in 
at least three ways: (1) by encouraging larger footprints; (2) 
encouraging taller buildings which block views; and, (3) some slopes 
are stabilized by excavating and installing basements.  This provision 
also improper mixes mandatory and flexible provisions. 
 

89 p. 2 e. Garage and Driveway Orientation. 
 
The allowance for garages to be in the setback on downhill slopes in 
ii. is beneficial. 
 
Otherwise, the vast majority of sites are so constricted as to make 
these provisions excessive.  Improperly mixing mandatory and 
flexible provisions: shall comply with “should” and “where feasible.” 
 
Fix: Change preliminary clause by adding to the end “where feasible 
and consistent with property owner goals.”  
 

 38T.89 

90  f. Parking and Driveways. 
 

i. No parking within shoreline setback.  It is unknown whether any 
existing properties fail to comply with this provision, but if so, 
then it is too harsh.  Recommend elimination or re-writing to not 
apply to existing conditions. 

  

 
 

 PR 

38T.90 

91  ii. Minimum Necessary.  Generally, no basis is shown to support this 
requirement, and there is no definition or standard so “minimum 
size necessary” is vague and means whatever the reviewing person 
says it means.  On some larger properties, a longer driveway is 
needed to get to the shoreline, so this rule would require detached 

VC, PR 38T.91 
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garages and long walks to the home at the shoreline often on steep 
terrain. 

 
92  iii. Use “Natural Drainage Practices” and “Low Impact Development 

Standards” where feasible.  These two standards are undefined.  
The provision goes on to refer to City Storm and Surface Water 
Utility Code and Engineering Standards “now or hereafter 
amended.”  Whether the terms are defined there is unknown, but 
this is improper incorporation of outside material.  It is unknown 
whether “where feasible” is or is not the standard in the referenced 
documents, or the impact of such standards.    See prior comments 
that detention is unnecessary because Lakes Sammamish and 
Washington are receiving waters. 
 

VC, Inc 38T.92 

93  iv. Best Management Practices (BMPs).  Again, improperly 
incorporating outside materials in referencing City Storm and 
Surface Water Utility Code and Engineering Standards “now or 
hereafter amended.”  These appear to be construction standards 
that are unneeded in these regulations and should be eliminated.    
 

Inc 38T.93 

94  g. Accessory Utilities. 
 

Rule:  Requires co-location of utilities in existing or proposed 
driveways.   
 
This regulation is far too complicated and unnecessary which is clear 
by everything that is stuck into one sentence and the vague and 
confusing concepts including “minimize disturbance,” except if will 
not “realize intended function” or cost is “substantially 
disproportionate” compared to “environmental impact of proposed 

 
 
 
 

VC, PR, $ 

38T.94 
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disturbance.”  Some driveways need to curve, but this rule would 
require a highly detailed analysis to allow the utilities to go straight.  In 
addition, this rule causes an expensive maintenance problem to access 
utilities under a driveway without any showing that not co-locating will 
cause any harm. 

 
95  The option to mitigate is also problematic.  For example, when the City 

Parks Department installed a pipe at the Newcastle Beach Park 
shoreline, Parks argued that digging up grass and replanting grass 
caused no impact on shoreline resources and that planting a strip within 
the grass with native plants was ridiculous.  The City Development 
Services agreed and issued the permit without mitigation.  No 
mitigation was required then, and no mitigation should be required 
here.           

 

PR 38T.95 

96 20.25E.065 
p. 3 

h. Clearing and Grading 
 
Improperly incorporates five outside sets of materials.  These appear to 
be construction standards that are unneeded in these regulations and 
should be eliminated.  In addition, mixing clearing and grading is 
confusing because some of the other regulations do not regulate 
clearing (Flood Hazard rules). 

 

 
 

Inc, VC 

38T.96 

97  The second provision goes beyond all the referenced materials by 
saying that “all clearing” which, although not defined in the Draft 
SMP, is defined in City Code to include mowing grass and trimming 
rose bushes.  This provision says that “clearing” is permitted only for 
“approved residential use or development,” an undefined term, and 
then restricts the “clearing” to the “minimum necessary.”  The 
regulation contains no standard whatsoever to describe how “minimum 

VC, PR 38T.97 
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necessary” applies to mowing grass, pruning bushes, or other typical 
landscaping work.  This provision should be eliminated. 
  

98 20.25E.065 
p. 3 

i. Tree Retention Standard Outside VCA.   
 
Applies general city standards outside VCA.  WSSA’s position is that 
the general City tree retention standard should be applied to the entire 
site and that the VCA should be eliminated. 

 

 38T.98 

99  The restriction for special habitat should be limited to the specific areas 
regulated by the State Fish and Wildlife Department to protect bald 
eagles (apparently near the I-90 bridge) and according to the same 
standards.  Attempting to apply this provision without the same 
standards is improper.   
 

VC, PR 38T.99 

100 20.25E.065 
p. 3 

j. Critical Areas. 
 
Staff has concluded that the Lake Washington and Lake Sammamish 
should not be regulated as critical areas.  WSSA’s position is that 
Phantom Lake should also not be regulated as a critical area.  These 
conclusions must be expressly stated and the critical areas overlay 
district codes must be amended accordingly.  Currently, the CAO calls 
out the lake shorelines as critical areas.  Otherwise, without an express 
statement in the SMP and changes to the CAO, the concern would be 
that general provisions in the CAO would be misread say that the lakes 
are critical areas, and not just wetlands and steep slopes, for example, 
found in shoreline jurisdiction.  This is still improper incorporation 
because the CAO has yet to be considered. 
 

 
 

VC, Inc 

38T.100 

101 20.25E.065 k. Water Qualify, Stormwater, Non-Point Pollution  38T.101 
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p. 3  
Improperly incorporates seven outside sets of materials.  These appear 
to be construction standards that are unneeded in these regulations and 
should be eliminated.   
 

 
Inc 

102  i. The purpose provision is vague and confusing.  It should simply 
say: “The purpose of this section is to promote high water quality to 
benefit recreational swimming and boating as well as fish and 
wildlife.”  In particular, the reference to water quantity is 
confusing—see comments regarding inappropriate regulation of 
impervious surfaces. 
 

VC 38T.102 

103  ii.  The applicability section is redundant in referring to compliance 
with clearing and grading requirements which is addressed 
elsewhere.  Giving the director power to condition is redundant and 
a misunderstanding of the planning level nature of shoreline 
permits causing citation to every applicable city code. 
 

VC 38T.103 

104  v. Specific regulation of septic systems should state where these 
are located and the City should include a voluntary restoration 
program with incentives to get these homes hooked up to 
sewer. 

 

VC 38T.104 

105  vi. The instances in which homeowners would be undertaking this 
type of construction is very limited and would usually be 
subject to a building permit.  As a result, it is excessive to deal 
with these rules in the SMP.  The construction materials 
provision is vague in reference to “aquatic environments” 
because this is a general provision and if intended just for 
docks, that is where it should be stated.  Reference to BMPs of 

VC, PR, 
Inc 

38T.105 
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the Western Wood Preservers is improper incorporation of 
outside materials. 

 
106  v.   This restriction on tar sealants with PAH is unexplained and would 

apply to all construction as a general regulation. 
 

VC 38T.106 

107  l. Subdivision Standards. 
 
ii. WSSA does not support VCA 

 

PR 38T.107 

108  iii. State law, the State SMA, imposes public access requirements only 
on public property, not on private property.  Imposing public access 
requirements on private property is a taking or otherwise an 
interference with property rights. 

 

I, PR 38T.108 

109  iv. VCA is not supported by WSSA. 
 

 38T.109 
110  v. a.  Dedicating the VCA as a separate tract turns that portion of 

the site into effectively public property that denies reasonable 
access and use of the lake enjoyed by every other shoreline 
property.  As such, this provision is a taking or otherwise an 
interference with property rights.  Also, dedication is required 
only for critical area buffers and the lakes are not critical areas. 
 

PR 
 
 

38T.110 

111      b. VCA is not supported by WSSA.   
 

 38T.111 
112      c.  Requiring shared moorage is excessive and should not be 

required.  If the properly owner demonstrates no net loss of 
shoreline ecological functions, then there is no reason to ban 
individual docks. 

PR, I 38T.112 

Draft SMP Comment #38 - Charlie Klinge 
May 25, 2011 Public Hearing

Comment #38



WSSA: Detailed Comments on Draft SMP 
Page 34 of 105  
 

No. Ref. Comments Concern 
Category 

 

Concern Categories Key:  VC – Vague/Confusing  Ex – Exempt   $ -- Costly   PR – Property Rights   I – Inconsistent w/ WAC 
Inc – Incorporation, M – Micromanaging  
 

 
113 20.25E.065 

Page 5 
C. Shoreline Dimensional Requirements for SR and SRC Environments 
 

Residential development shall comply.  This wording needs to be re-
written to apply only to new development, not existing, and even then 
applying the rules to new modifications to existing site is overly harsh and 
unworkable because site planning has already occurred so trying to un-site 
plan is restrictive and unfair.  
 

 
 

VC, PR 

38T.113 

114  Shall comply with the following design criteria and development 
standards.  This mandatory, shall, approach is too restrictive in the context 
of the rules which use design style criteria including “directs,” 
“minimize,” and “where feasible.” 

 

VC 38T.114 

115  1. Applicability 
Phantom Lake should not be regulated as critical area. 
 

I, PR 38T.115 

116  2. Shoreline Dimensional Requirements. 
 
This provision appears to largely or completely duplicate the dimensional 
charts at 20.25E.050, so the same general comments apply.  However, the 
Chart here, the .065 residential Chart confusingly employs different note 
numbers than the general Chart at .050, but also uses different language in 
some instances.   
 

 
 

VC 

38T.116 

117  Rule: Chart of dimensional requirements. 
 
Refers to LUC Chart 20.20.010 for additional requirements and then 
declares that where conflicts occur this section shall prevail.  This creates 
complications due to the need to reconcile two charts and attempt to 

 
 

VC 
 
 

38T.117 
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decipher whether any conflicts occur.  Conflicts should be identified now 
and removed. 
 
The Chart then refers in two instances to LUC Chart 20.20.010 which 
creates redundant regulations and circular approach, including adding 
notes to refer to notes. 
 

 
 

VC 

118  Shoreline Residential (SR) (applies to all residential shorelines except 
Newport Shores) has 50’ structure setback while Shoreline Residential 
Canal (SRC) for Newport Shores has only a 25’ setback.  No basis has 
been shown to impose more restrictive setback everywhere except in 
Newport Shores.  Most of the SR shorelines are highly developed in the 
same manner as Newport Shores.  WSSA does not support VCA. 
 

PR 38T.118 

119  The setbacks lack any relationship to harm—City staff could identify no 
ecological justification for a wider setback (PC 6/9/2010). 

PR 38T.119 
120  In addition, the 50 foot SR structure setback fails to even contemplate that 

some lots are only 100 feet deep or are effectively 100 feet or less of 
usable area due to location of the access road, which results in a potential 
building footprint that prohibits a reasonable size house, especially in 
comparison to numerous other contemporary houses on the shoreline.    
 

PR 38T.120 

121  Phantom Lake is treated differently without cause in declaring in note (2) 
that the entire shoreline is regulated as a critical area when that conclusion 
is inconsistent with the law which states that artificial wetlands created by 
stormwater flooding are not critical areas.  Imposing more restrictive 
regulations without basis threatens property rights.  
 

PR, I 38T.121 

122  Reference to “structure” setback instead of “building” setback creates 
confusion.  Certain walls or stairs could be considered structures under 

VC 38T.122 
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permitting definitions in WAC 172-27. 
 

123  Note (5) refers to maximum building height and refers to definitions at 
20.25E.280.  The definitions are incomplete because “height” is included, 
but references “average grade level” which should be defined per WAC 
173-27-030.   
 

I 38T.123 

124 20.25E.065 
 

p. 7 

D. Residential Impervious Surfaces 
 
This provision appears wholly redundant with 20.25E.050.C.  It is understood 
that an attempt is being made to include all residential regulations in one location, 
but there is nothing in .050 to make that non-applicable to residential so the two 
are duplicative and confusing. 

 
 

 
 

VC 

38T.124 

125  Flawed Premises.  Two reasons exist to regulate impervious surfaces: water 
quality and flow control to prevent downstream erosion. 
 
The only water quality concern is to prevent petroleum products dripping off 
vehicles in roads/driveways and open parking areas from being washed into the 
lakes by rainfall.  Thus, other impervious surfaces such as roofs and patios create 
no water quality concern since the runoff is not polluted by vehicle drips. 
 
The concerns with downstream erosion are very minimal at Lakes Washington 
and Sammamish, and the State has no restriction on impervious surfaces 
discharging to these lakes.  The State Department of Ecology Stormwater 
Management Manual for Western Washington (2005) specifically declares these 
lakes as “exempt receiving waters” or “exempt surface waters.”  Appendix I-E at 
E-1 and E-2.  The basic rule for all projects discharging “into a fresh water” is 
that: “Projects must provide flow control to reduce the impacts of stormwater 

VC, I 38T.125 
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runoff from impervious surfaces and land cover conversions.”  Rule 2.5.7 at 2-30.  
However, the rule goes onto to establish a major exception: “except for projects 
that discharge to a water in Appendix I-E Flow Control-Exempt Receiving 
Waters.”  The basic premise of restricting impervious surfaces adjacent to Lakes 
Washington and Sammamish, including roofs and patios, is to prevent 
downstream erosion, but that premise does not apply here because no “stream” 
erosion is caused by discharging water into these “exempt receiving waters.” 
 
Therefore, the only legitimate regulation of impervious surfaces at the lake 
shorelines is for water quality related to roads/driveways and uncovered 
parking areas.  
 
Additionally, even if regulated, the premise of all stormwater regulation is to 
treat and control stormwater.  The premise of these rules is that additional 
impervious surface is bad.  There is no basis for that premise.    

126  1. Existing Impervious Surface. 
 
Heading is a misnomer because provision deals with existing and new. 
 

 
 

VC 

38T.126 

127  Declares existing impervious surfaces as not considered nonconforming.  Double 
negative is confusing.  Impervious surface is undefined.   
 

VC 38T.127 

128  Where exceeds standard, allows new impervious surface where equal amount 
removed.  GOOD PROVISION 
 

 38T.128 

129  Last sentence requires new impervious surface to comply with shoreline setbacks, 
landscape development, and VCA.  Creates confusion by relating impervious 
surface to structure setbacks—are patios subject to structure setbacks?   

VC 
 
 
 

38T.129 

130  2.  Modifications  38T.130 
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Modifications require Special Shoreline Report Process.  Without any basis 
imposing conditions to allow modifications is arbitrary.    
 

 
$, PR 

131  3.  Exceptions 
 

The sentence saying that these exceptions do not apply to other City codes etc. is 
confusing.  The intention appears to mean that despite the exception here, other 
codes may apply but that should be addressed elsewhere in defining the scope of 
the SMP regulations. 
 

 
 

VC 

38T.131 

132  The need for this provision would be diminished if “impervious surface” was 
legitimately defined.  The exceptions would seem to mean that decks, fences, 
open roofs, and garden stepping stones are all impervious surfaces that require an 
exception when that is inconsistent with the standard meaning of impervious 
surfaces.   
 

VC 38T.132 

133  4. Innovative Techniques. 
 

This provision excludes such things as pervious pavement from the calculation 
and is a positive provision.  However, the benefits of this provision are 
undermined by giving the Director unfettered authority to approve or disapprove 
the innovative technique and to require “long-term performance assurance 
devise,” i.e. bonding.  It is essentially impossible for normal individuals to obtain 
bonds and so the only alternative is depositing cash with the City or possibly 
through a set aside at a bank.  The threat of disapproval or a bonding condition 
will cause many to avoid this otherwise beneficial approach. 
 

 
 
$ 

38T.133 

134 20.25E.065 
 

E. Residential Structure Setback 
 

 
 

38T.134 
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p. 8 1. Applicability. 
 

Same comment that Phantom Lake should not be based on CAO. 
 

 
 

I, PR 

135  2. General Setback Requirements. 
 
a. The provision is vague is stating that “development shall comply.”  

Development is not defined, and so the concern is that the all types of 
construction including patios and stairs must comply with the setback 
which is improper.  The provision should be clarified to apply only to 
buildings for which a building permit is required. 

 

 
 

VC 

38T.135 

136  b. Measurement from OHWM. 
  

Repetitive of earlier provision. 
 
Lake Sammamish -- This provision imposes the severely flawed 
31.8’ NAVD 88 elevation for OHWM unless a site specific study is 
prepared.  The 31.8’ has no legitimate basis at all and giving citizens 
a flawed option is arbitrary and unreasonable.  Also, this approach is 
not accepted by Ecology as the line of shoreline jurisdiction or for 
bulkheads, so 31.8’ creates a fictional OHWM which is inconsistent 
with the legal OHWM.  OHWM should be measured based on the 
accepted high water level approved by the Army Corps of Engineers, 
30.56’ 

 

 
 
 
 

VC, I, PR 
 
 
 
 
 
 
 
 

38T.136 

137  c. Footprint Exception. 
 
This footprint exception should be clarified with an example to show 
that any size expansion on an upper floor within the “footprint” is not 

 
 

VC 

38T.137 
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subject to the setback. 
 

138  The footprint exception should also apply to legally expanded 
structures and should not be limited to prior existing.  Otherwise, after 
a legal expansion, e.g. 500 SF lateral expansion, the expansion would 
be nonconforming as soon as completed and prohibit a later second 
story expansion on legally expanded portion. 

 

VC, PR 38T.138 

139  The footprint exception should be expanded to include accessories 
buildings. 
 

PR 38T.19 

140  Plus, there really is no basis to have the new setback wrap around a 
building, it should simply stop at the building face.  That would be 
consistent with the staff testimony that there is no ecological 
justification for a larger setback. 
 
The better approach would be to retain the existing 25 foot setback so 
that this provision would hardly be needed.  The problem with the 
footprint exception is that it makes a bad rule not quite as bad, but the 
rule is still bad.  The bad rule is making existing sites nonconforming.  
This bad rule will punish people who have not undertaken major 
remodels or tear downs by making it hugely expensive or impossible 
to do so.  It is wrong and unfair to punish people for not building 
larger houses while rewarding others who have already constructed 
larger homes. 
 

VC, PR 38T.140 

141  d. Expansion Within Setback Outside VCA.   
 
This provision is redundant as it simply refers to other provisions. 
 

 
 

VC 

38T.141 
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142  e. Expansion into VCA. 
 
WSSA does not support the VCA.  Requiring a variance means it is 
almost certain that no such project will ever be approved.  The SMP 
should allow shoreline conditional use permits for these situations 
with criteria, so that property owners have an opportunity to obtain 
project approval, rather than no chance. 
 

 
 

PR 

38T.142 

143 20.25E.065 
 

p. 9 

3. Setback Requirements in SR 
 
a. New and Existing Development Allowed in SR 

i. New Development in Shoreline Setback. 
 
This provision sets forth specific “development” that is 
allowed within the 50 foot setback without a setback reduction 
and without compliance with landscape standards and if 
compliant with the VCA rules.  This approach is complicated 
since “setback reduction” and “landscape standards” have yet 
to be defined, and by creating the VCA exception to these 
exceptions.  The better approach would be to say that: “The 
exceptions listed below are allowed based on the following: 
(1) compliance with setback reduction [cite] is not required; 
(2) compliance with landscape standards [cite] is not required; 
(3) compliance with VCA [cite] is required.”   

 

 
 
 
 
 

VC 

38T.143 

144  This provision is entitled “New Development” but the 
operative words say “the following development” not “the 
following new development” so the intent is unclear.  Plus, 
certain provisions only make sense as a limitation on existing 
and new, and not just new.  As a result, it is unclear whether 

VC, PR 38T.144 
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these exceptions which act as severe restrictions apply to make 
existing development nonconforming.  If so, then the provision 
is severe and excessive.  

 
145  The sentence stating that the VCA rules will prevail over 

landscape standards assumes that conflicts exist, and if so, 
those conflicts should be eliminated now, rather than trying to 
guess later whether a specific provision creates a conflict. 

 

VC 38T.145 

146  This provision demonstrates the problem of not having a 
definition of “development” and using undefined “structure” 
instead of building for the setback  By listing these items 
essentially as exceptions, the rule assumes that these items are 
development that ordinarily must comply with the “structure 
setback” provision. For example, hardscape and fences should 
not be considered “structures” that must comply with the 
setback, and so no exception should be needed.  

 

VC 38T.146 

147  (1) Hardscape up to 25% of total setback not to exceed 1,000 
SF.   
 
Hardscape is not defined and should not be applied to 
“grasscrete,” gravel paths, stepping stones, etc.  There is no 
justification for this provision since total impervious 
surface is regulated otherwise, excessive runoff is a non-
issue to these lakes, and staff testified that there is no 
ecological justification for a greater setback. 

 

VC, PR 38T.147 

148  (2) Retaining walls less than 30 inches.  This provision 
demonstrates the problem of lack of definitions since 

VC, PR 38T.148 
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placement here indicates that the “structure setback” 
provision applies to retaining walls, and not just buildings.  
This provision is far too restrictive and lacks any basis in 
harm to shorelines.  Some houses cannot be constructed on 
small steep lots without using retaining walls, so 
prohibiting retaining walls is further restricting the 
building envelope that is already highly restricted. 

 
149  (3) Minor Building Elements.  This provision is a positive 

inclusion. 
 
 

 38T.149 

150  (4) Fences, but only if outside the VCA.  This provision is a 
solution in search of a problem.  Very few if any fences 
have been constructed down on the beach all the way to 
OHWM.  The imposition of this provision is excessive 
because it prevents owners from maintaining privacy and 
security, and does not even allow short or see through 
barriers. 

 

PR 38T.150 

151  (5) Landscape features.  Same as (1).  Walkways and stairs 
should not need to comply with the “structure setback” 
unless these are considered structures, which is improper 
and excessive. 

 

PR, M 38T.151 

152  (6) BBQs or fire pits.  This provision should be clarified to 
mean built-in BBQs, and portable BBQs fire enclosures, 
since staff had previously interpreted the setback provision 
to prohibit a built-in BBQ on an existing patio or deck.     

 

VC 38T.152 
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153  (7) Expansion of primary structure up to 500 SF. 
  

The provision is vague or excessive in applying to 
expansion of 500 SF generally, and not to expanded 
footprint.  The reference to square feet generally would 
ordinarily apply to all the SF of the expansion even if 
based on two stories of 250 SF/each.    
 

 
 

VC, PR 

38T.153 

154  This provision contains a limitation that it is limited to 
“over lifetime of the structure.”  This implies a property 
specific permanent covenant will be imposed by the City 
and either backed up by an unrecorded note in the city file 
(with no notice to new owners) or a recorded document 
(that impairs title).  Thus, the lifetime ban is too restrictive 
and should be limited to a three year period so as not to 
create a permanent restriction. 

 

PR 38T.154 

155  The second limitation is that the expansion must be parallel 
to or behind the existing building line.  This approach is 
more restrictive than even the existing CAO, which allows 
expansion beyond the existing building line when related 
to essential functions i.e. the kitchen cannot be moved and 
expanded in a different location.  20.25H.055.C.3.n. 

 

PR 38T.155 

156  The figure designed to illustrate this provision is missing. 
 

VC 38T.156 
157  (8) Accessory structures 200 SF or less if outside VCA. 

 
The VCA restriction should be eliminated.  For 
clarification, the following should be substituted: 

 
 

PR, VC 

38T.157 
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Accessory structures are allowed in the structural setback 
when the portion within the setback is equal to or less than 
200 sf. 

 
158  The figure designed to illustrate this provision is missing. 

 
VC 38T.158 

159 20.25E.065 
 

p. 10 

ii. New Development In Shoreline Setback – Setback Reduction 
Required. 
 
This provision attempts to create a special provision for 
expansion of primary structures greater than 500 SF and 
accessory structures greater than 200 SF.  However, the 
provision is totally confusing as written.  The reference to 
setback reductions set forth in E.3 lacks specificity.  The 
greater than 500 SF reference is confusing because the 
exception previously discussed applies only to expansions 
parallel to the existing building line, while this has no 
limitation but applies only if over 500 SF and not under.   

 

 
 

VC 

38T.159 

160  iii. Existing Development—Maintenance. 
 
This provision authorizes maintenance and repair to structures 
“and improvements such as fences, retaining walls and 
rockeries less than 30 inches in height, and similar 
improvements of a minor nature.”  This creates confusion with 
i. above that assumes that these “improvements” are also 
“structures” subject to the structure setback.   

 

 
 

VC 

38T.160 

161  The provision goes on to condition maintenance and repair of 
existing improvements on compliance with VCA provisions, 

VC 38T.161 
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which appears to be excessive subject to what is required. 
 

162  The State SMA exemption for maintenance and repair contains 
no limitation, so this provision interferes with the exemption. 

 

Ex 38T.162 

163 20.25E.065 
 

p. 10 

b. Reduction of Setbacks for SR Environment. 
 
The premise of this provision is flawed because staff testified that it 
not possible to determine any ecological benefit from larger setbacks.  
The harm caused that justifies imposing the 50 foot setback has never 
been established, and neither has the harm avoided by reducing the 
setback.  The reduction menu has no basis in science and thus 
becomes an excessive leveraging mechanism that interferes with 
property rights.  
 

 
 
 

PR, VC 

38T.163 

  i.         Applicability 
No Comments at this time. 
 

  

164  ii.        Requirements to Reduce Shoreline Setback 
 
Rule: The initial rule requires a showing that non-shoreline setback 
shall have been modified “to the maximum extent allowed,” but then 
is restricted to the minimum necessary “to allow avoidance of 
shoreline setback.”   
 
This rule is confusing and excessive because the reduction of the non-
shoreline setback must occur without regard to any site constraints or 
other factors.  Then, the non-shoreline setback shall be maximized, but 
is then limited to the minimum necessary.  These vague and 
countervailing requirements make it hard to know what is required 

 
 
 
 
 
 

VC, PR 

38T.164 
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and make building design difficult and problematic.  This ability to 
reduce non-shoreline setback may be helpful in some locations and 
should provide even more flexibility to go to less than 10 foot front 
yard setback, but the rule as a required first step is too restrictive.  
Again, these provisions often force re-site planning a site in a 
retroactive manner which is often impossible. 
 

165 p. 11 The Chart is also confusing because the title is “maximum reductions” 
but it appears that the Chart calls out the minimum setbacks, not the 
maximum reductions 
 

VC 38T.165 

166  Rule: The rule also requires that “all other provisions of LUC 
20.20.010 shall apply.”   
 
This provision improperly incorporates outside code, and otherwise 
complicates this requirement by making unclear what else is needed. 
 

 
 
 

VC, Inc 

38T.166 

167  Rule: The last part of the rule precludes flexibility through a Shoreline 
Special Report. 
 
This preclusion just highlights the strictness of the menu options that 
are applied without regard to harm caused or other factors. 

 
 
 

PR 

38T.167 

168  Note (1) imposes a mandatory on-site parking area even if a garage is 
provided. 
 
The rule is too restrictive and may not provide sufficient flexibility to 
avoid site constraints which might be achieved by not providing 
parking in addition to a garage. 
 

 
 
 

PR 

38T.168 

169  iii. The preliminary rule is flawed as explained above because the PR 38T.169 
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harm has not been explained or quantified. 
 

170  
 

p. 11 

Menu Options 
 
WSSA supports continuation of the existing SMP 25 foot setback, and 
thus WSSA does not support the 50 foot setback with Menu Options.  
The lack of justification for the 50 foot setback means that the Menu 
Options are simply “extortion,” as explained by the United States 
Supreme Court in Nollan v. Calif. Coastal Commission, because there 
is no connection between the harm caused and the mitigating 
requirement.  If some minor connection is identified, the Menu 
Options would still violate the rough proportionality rule articulated 
by the United States Supreme Court in Dolan v. City of Tigard. 
 
The reductions gained appear to be random or arbitrary, and in 
particular have no relationship to the excessive costs involved for only 
a small reduction (#3, #4, #5).   
 
Some options are too strict as to preclude potentially beneficial 
actions.  Option 5, conversion of impervious driveways etc., should 
not require conversion of all surfaces, and should instead be 
encouraged by affording the conversion a 1:4 increase in setback 
encroachment (1 SF conversion allows 4 SF of setback 
encroachment). 
 
The use of flat X feet setback reductions excludes proportional 
reductions based on square feet.  For example, conversion of 
impervious surfaces of 1000 SF gains a 5 foot reduction, but 
conversion of 990 SF affords no reduction.   

 

$, PR 38T.170 
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171 p. 13 iv. Special Shorelines Report. 
Rule: The Report can only be utilized after a demonstration that 
“proposal objectives cannot be accommodated,” through a non-
shoreline setback reduction or use of the options menu.  The rule is 
made nonsensical by the final sentence that prohibits use of the Report 
to modify the Menu Options. 
 
These requirements are vague and confusing.  Accommodation of 
project objectives is not defined.  Assessing ecological functions is 
problematic because as noted staff has testified that the ecological 
benefits of larger setbacks cannot be quantified. 
 
The rule is made very confusing due to the last sentence that prohibits 
use of the Report to modify the Menu Options.  It is unclear whether 
certain benefits such as conversion of 990 SF impervious surface can 
utilize a Report because it is below the threshold of 1000 SF or cannot 
utilize a Report because impervious surface is addressed. 
 
More problematic, this prohibition attempts to lock in the Menu 
Options as strict mandates without any consideration of harm, and 
without consideration of nexus and rough proportionality.  Under any 
interpretation of ecological function, home expansions into the 
setback will often cause no harm if a patio is converted for example.  
Without a way to assess harm and apply real mitigation, the Menu 
Options are excessive and interfere with property rights. 
 
This report is also called a Shoreline Special Report and the use of 
two different names is confusing. 

  

 
 
 
 
 
 

VC, PR 
 
 
 
 

VC 
 
 
 
 
 

PR 
 
 
 
 
 
 
 

VC 

38T.171 

172  v. Shoreline Variance VC, PR 38T.172 
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Variances are extremely difficult to qualify for, and also 
require special affirmative approval by the State Department of 
Ecology.  As a result, this is not a viable option to provide 
flexibility. 
 

173  vi. Additional Requirements. 
Subpart (1) requires a hold harmless releasing the City for 
liability for damage to improvements in the shoreline setback.   
 
This provision is outrageous.  One inference is that staff 
believes that soft shoreline stabilization will be ineffective to 
protect homes closer than 50 feet to OHWM or that such 
measures might damage neighboring property, and so this rule 
demands a waiver of damages and requirement to defend the 
City against lawsuits. 
 

 
 
 
 

PR 

38T.173 

174    (2) Requirement for as-builts plans is a construction permitting issue, 
and putting the requirement here is duplicative and confusing.  
 

VC, M 38T.174 

175  (3) Requires a document recorded on title which just evidences that 
the City is taking a property interest in the property.  This provision 
seeks only to cloud title and increase paperwork for minor changes.  
 

PR 38T.175 

176  4. Setback Requirements for SRC Environment. 
This provision sets forth different rules for Newport Shores, which has 
no basis. 

 
PR 

38T.176 

177 20.25E.065 
 

p. 15 

F. Landscape Development 
 
The heading here is a total misnomer and should read “Landscape Requirements” 
or similar, since “development” is confusing when combined with landscaping. 

 
 

VC 

38T.177 
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178  The heading is also misleading because the requirement here is not to plant 

landscaping, but rather to plant “native growth” in the VCA.  Landscape 
requirements have a long history in the City Code.  For example, perimeter 
landscaping for commercial projects is well understood.  The provisions here 
have no relationship with perimeter landscaping.  Rather, these so called 
“landscape” requirements are the same as critical area buffer restoration or 
mitigation.  Describing the requirements here as “landscaping” is false. 
 

VC 38T.178 

179  The general comment is that these provisions are very complicated in defining 
certain activities in Subpart 1 and then partially using those definitions in setting 
forth the standards in Subpart 2, but also not using those definitions and adding 
other activities. 
 

VC 38T.179 

180  Also, the landscape requirements lack nexus and proportionality by mandating 
planting without any relationship to harm.  The perceived harm has never been 
explained or is improperly assumed.  The flawed logic is that expanding a house 
will harm native growth in a manner requiring mitigation with planting of native 
growth.  The structure setback is not a native planting area, and instead is usually 
an existing developed yard, so there is no connection between expansion in a yard 
and impacts on a native growth VCA.   
 
 

PR 38T.180 

181  1. When Required. 
 
Heading should be “Applicability” to maintain consistency with similar 
provisions. 

 
 

 
 

VC 

38T.181 

182  a. New primary structure on undeveloped site. VC 38T.182 
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The word “undeveloped” is undefined and under certain definitions all 
lots in Bellevue are developed to some degree with roads, sewer stubs, 
platted, graded.   

 
183  b. Reconstruction of primary structure with greater lot coverage.  The 

word “reconstruction” in (b) is undefined.  This provision should not 
apply to any part of the reconstruction outside the 200 foot shoreline 
jurisdiction.   

 

VC, PR 38T.183 

184  c. Expansion of more than 500 SF.  Subpart (c) uses the word “laterally” 
while the earlier provision uses the more complicated phrase “parallel 
direction from or behind the existing building line.”   

 

VC 38T.184 

185  d. Expansion waterward of existing façade.  Earlier provision used 
existing building line instead of façade. 

 

VC 38T.185 

186  e. Accessory structure greater than 200 SF within structure setback.  
This provision should be modified to apply only when the portion 
intruding in the VCA exceeds 200 sf. 

 

VC 38T.186 

  f. Subdivision greater than 4 lots. 
 
 Same as above – not proportionality. 

 

  

187 20.25E.065 
 

p. 15 

2. Landscape Standard. 
 

a. SR Environment 
 
i. Applied to F.1.a. and F.1.b—new or reconstructed and requires 

planting of 60% of VCA e.g. 25 feet wide and 60 feet of a 100 

 
 
 
 
 
 

38T.187 
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foot wide lot.   
 
At a minimum, the standard lacks proportionality.  An 
undeveloped site may be highly disturbed, so assuming that 
vegetation will be disturbed is false.  With respect to 
reconstruction, the 60% rule applies for any amount in excess of 
existing lot coverage—even a few SF or a minor percentage 
increase such as less than 5%, which is clearly not proportional. 

 

 
PR 

188  ii. This standard is a bit of a catch all, requiring 1:1 planting in the 
VCA for: home expansions laterally greater than 500 SF (F.1.c), 
hardscape in excess of the exception, larger accessory structure 
(F.1.e).  The standard fails proportionality by not distinguishing 
between a one story and two story expansion.  And, the provision 
appears to require the 1:1 ratio to apply to the project, e.g. the 
entire home expansion.   
 
For example, a 500 SF lateral one-story home expansion has no 
planting requirement, but a 600 SF lateral two-story expansion 
requires planting of 600 SF even though it has 200 SF less ground 
disturbance.  And, there is no reduction where the 600 SF one-
story lateral expansion is removing 300 SF of hardscape; again 
with 200 SF less of ground disturbance.  

 
 

PR 38T.188 

189 p. 16 iii. This standard requires 2:1 planting in the VCA for intrusions into 
the 50 foot setback.   
 
The structure setback is a landscaped yard in almost every 
instance, so the “impact” is loss of patio space, grass, and other 

PR, VC 
 
 
 
 

38T.189 
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domestic plants.  Thus, requiring native growth planting as 
mitigation  for these impacts has no nexus to the harm.  Also, 
requiring 2:1 mitigation is also without any basis.  This type of 
ratio began two decades ago in relation to wetlands mitigation 
because at the time ensuring survival was successful only half the 
time.  Here, the requirements including monitoring thus survival is 
guaranteed.  So even if an impact can be shown, there is no basis 
for 2:1 mitigation.  Plus, this provision does not address 
impossible situations where there is not enough VCA to 
accommodate 2:1 mitigation. 

 

 
 
 
 
 
 
 

190 p. 16 b. The landscape standard for the SRC is set at 35% for new or 
reconstructed homes.  No basis is shown for this special treatment for 
Newport Shores which has the same type of highly developed 
shorelines as the rest of the City. 
 

PR 38T.190 

191  c. Previously required “landscaping” in VCA may not be counted. 
  

The figure is missing.  This rule has no connection to lot impacts, so 
the excessive planting requirements severely restrict use of the site 
when available area for planting is used up. 
 

VC 38T.191 

192  d. Stewardship Recognition. 
This provision seems beneficial in allowing the counting of existing 
native trees and plants, but the provision needs clarity.  It is unclear 
whether native plants outside the VCA may be  counted.  The 
provision also is confusing in saying that native vegetation shall be 
accepted “toward” the requirements, but qualifying that by saying 
only if  at least as effective, and then giving the staff authority to 
supplement to fully meet the standard.  The qualification is redundant. 

VC 38T.192 
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193  e. Consolidation of landscaping in one location.  This provision creates a 

strict mandate, which forces any alternative into the Alternative 
Landscaping Option.  The Open House boards showed homes with 
VCA plantings violating this provision, and showed no homes 
complying with provisions.  This provision precludes creation of a 
40% view corridor in the middle of the lot as shown on the Open 
House boards and in the City’s current Critical Area Handbook.  

 

$ 38T.193 

194  f. Species Choice.  The heading “choice” is a misnomer because native 
plants are mandated and they must be selected from the Bellevue 
Shoreline Handbook, which is not a document that exists at this time. 

 

PR 38T.194 

195  The discretionary allowance of non-native species is not practical 
because the standards are unknown—“replicate the structural habitat” 
is undefined and the purported “ecological functions” are 
unsupported. 

 

VC 38T.195 

196  Reference to the Shoreline Handbook, which does not exist, 
improperly incorporates outside guidelines (presuming it is modeled 
on the Critical Area Handbook).   

 

Inc 38T.196 

197  Assuming that Shoreline Handbook is similar to the Critical Area 
Handbook, the native planting requirements are wholly impractical 
and inconsistent with the SMA goals, namely protecting views.  
Within the 25 foot by 60 foot planted VCA (for a 100 foot wide lot), 
the standard appears to require 8 trees that grow to 50 feet or more 
(including Sitka spruce and Western red cedar which both grow to 125 
feet).  Furthermore, no basis has been shown to require native plants 
over non-native plants (other than invasives).  Many non-native 

Inc, PR 38T.197 
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plants, and many plants that are considered by staff to be non-native 
(Rhododendrons), provide functions equivalent to the so called native 
species.   

 
198  g. Alternative Landscape Option. 

  
This provision is confusing because only Subpart e. mentions 
variation through this Option, while this Option appears to read as if 
any of the requirements may be modified.  However, the Species 
Choice provision has its own clause for approving changes. 

 

 
 

$, VC 

38T.198 

199  The criteria for approval are too restrictive since the proposal must 
show either increased retention of significant trees or water quality 
improvement for most sites.  Plus, showing improved ecological 
function is problematic because the concept is unsupported and 
unclear.    

 

PR 38T.199 

200 20.25E.065 
 

p. 17 

G. Vegetation Conservation 
 
The heading is a misnomer.  This section, and combined with the Landscape 
Development section, is more about “Native Vegetation Restoration” than 
conservation.  VCA for Vegetation Conservation Area is misused because the 
VCA is established on the entire water frontage to 25 feet landward of OHWM 
and applies whether or not there is any native vegetation to conserve.  The area is 
effectively set aside for native growth vegetation restoration.  In short, this 
provision seeks to establish a Native Growth Protection Area in exactly the same 
manner as a critical area buffer, even though the Lake Washington and Lake 
Sammamish are not critical areas, and even though staff stated that no buffers 
were being created. 
 

 
 

PR 

38T.200 
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201  The WAC Shoreline Guidelines specifically state that vegetation conservation 
does not apply to already developed sites, yet that is precisely what this section 
seeks to do. 
 

I 38T.201 

202  1. Applicability 
  
The provision is stated to apply to “land-disturbing activities” within the 
VCA, but land-disturbing is not defined.  The staff has previously 
classified removal of patio pavers and replacement with grass as sufficient 
land disturbance to justify vegetation restoration mandates.  If this is the 
standard, then the premise is flawed. 

 

 
 

VC, PR 

38T.202 

203  Furthermore, the reference to land-disturbing is inconsistent with other 
specific Subparts that reference vegetation removal as the triggering 
event. 

 

VC 38T.203 

204  2. VCA Requirements 
 
a. SR Environment 

 
i.  VCA is defined to be the entire water frontage 25 feet deep 

regardless of whether the existing is native growth or a patio.  This 
description is excessive.  

 

 
 
 
 

PR 

38T.204 

205  ii.  Prohibited improvements.  
  

This provision intends to prohibit all activities in the VCA except for 
access to a dock.  This is excessive. 

 
 

PR 

38T.205 

206  This provision is confusing because it first references “new 
development” (an undefined term) and lists improvements, but then 

VC 38T.206 
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states that “other non-water enjoyment uses” are also prohibited.  
Thus, it is not entirely clear whether only new non-water enjoyment 
uses are prohibited. 

 
207  Nevertheless, even if interpreted only to prohibit new uses, this 

provision is confusing because “non-water enjoyment uses” is unclear.  
Water-enjoyment is defined to include “recreational uses” and that 
would seem to encompass homes on the water and all attendant uses.  
But if so, the regulation of non-water dependent uses is unclear 
because it is unknown what that refers to on single family home sites. 

 

VC, PR 38T.207 

208 p. 17 iii.  Tree Retention and Native Vegetation. 
 
Rule 1: Removal of any native vegetation within the VCA is 
prohibited, regardless of location (i.e. within flower bed) or size (two 
inch high plant in grass lawn or poking up in deck). 
 
Rule 2: Removal of any tree regardless of size or species is prohibited, 
except hazard trees. 
 
Rule 3: “Any removal of significant trees or native vegetation shall be 
in compliance with this section.” 
 
Rule 1 states that removal of any native vegetation is prohibited, so it 
is unclear whether the provision for maintaining existing landscaping 
is an exception.  If the Critical Area Handbook is meant to refer to the 
Shoreline Handbook, there is no “definition” of native vegetation in 
that Handbook.  Rather, that Handbook is specifically designed to 
assist in creating enhancement and restoration projects, not for 
determining the existence of Native Vegetation.  The Handbook 

 
 
 
 
 
 
 
 
 
 
 
 

VC 
 

38T.208 
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contains planting templates with suggested plants and provides no 
criteria for identifying an area of native vegetation on the ground.  If 
the plants listed are to be taken as native plants, then every Douglas 
Fir, Western red cedar, and vine maple constitutes native vegetation.  

 
209  Reference to the Shoreline Handbook, “now or hereafter amended,” 

which does not presently exist with that name, improperly 
incorporates outside guidelines (presuming it is modeled on the 
Critical Area Handbook). 

 

Inc 38T.209 

210  Rule 2 applies to any tree, not just significant trees, whether native or 
exotic.  There is no basis for keeping exotic trees.  Read in 
conjunction with Rule 3 (removal of “significant trees”), it is unclear 
what standards allow removal of non-significant trees that are not 
hazard trees. 
 

VC 38T.210 

211  Rule 3 is confusing and excessive.  Significant trees are not defined in 
the SMP and this provision conflicts with Rule 2. 
 

 38T.211 

212  iv.   Replanting Requirements.  This provision too is confusing.  The 
provision applies, “when vegetation removal is allowed,” but that can 
be read to include when native plants are removed as part of existing 
landscaping maintenance.  Thus, even if iii. is not read to prohibit 
removal of native vegetation within existing landscaping (within the 
mowed lawn or flowerbeds), this provision appears to still require 
replanting, which under the circumstances would require tearing up 
existing landscaping to make room for the native planting.     

 

VC, PR 38T.212 

213  The discretionary allowance of non-native species is not practical 
because the standards are unknown—“replicate the structural habitat” 

VC 38T.213 
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is undefined and the purported “ecological functions” are 
unsupported. 

 
214 20.25E.065 

 
p. 18 

v.   Allowed Development within VCA.   
 
The provision is vague is stating that “development is allowed” when 
in compliance.  Development is not defined, and there is no 
clarification whether this provision applies only to new construction 
or to existing construction.  If applied to existing “development,” then 
the provision would make essentially all homes nonconforming in a 
manner that would be massively expensive to correct.  This wording 
needs to be re-written to apply only to new construction, not existing 
homes, and even then applying the rules to new modifications to 
existing sites is overly harsh and unworkable because site planning 
has already occurred so trying to un-site plan is restrictive and unfair. 

 

 
 

VC, PR 

38T.214 

215  (1) Only 40% of VCA may be developed with “non-structural water 
enjoyment recreational development,” such as lawns, pervious 
hardscape patios, and paths/steps for access to the water.   
 
This provision imposes severe limitations on the remainder of the 
VCA not intended to be revegetated as native growth. 

 

 
 
 
 

PR 

38T.215 

216  The provision calls up prior confusing language including 
suggesting that hardscape is a structure, which might be subject to 
the structure setback, but that pervious hardscape is not a structure.

 

VC 38T.216 

217  The provision is confusing by using the term “non-structural” 
which is not defined and then referencing certain improvements as 
examples like a definition.  Yet, the standard of what constitutes 

VC 38T.217 
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non-structural is unknown. 
 

218  (2) Improved areas must be “consolidated and contiguous and 
located” as far from OHWM to the “maximum extent feasible.”  It 
is unclear whether “improved areas” includes grass and 
landscaping given the prior provision.  The provision is vague 
because there is no standard to apply and many purportedly 
allowed improvements, a patio for example, could be arbitrarily 
declared too large in violation of the maximum extent feasible 
standard.  The provision could be interpreted to be inconsistent 
with the 40% rule by requiring improvements away from OHWM. 

 

VC, PR 38T.218 

219  (3) Improvements shall be constructed and maintained in a manner 
that minimizes adverse impacts to shoreline ecological functions.   
This provision is vague because the potentially impacted functions 
are undefined.  Recall that staff testified that it was impossible to 
determine whether a larger setback would result in any benefit to 
ecological functions.  

 

VC, PR 38T.219 

220  The provision improperly mixes a mandate (shall) with a flexible 
or discretionary provision (minimize).  The combination gives 
arbitrary power to the staff to determine minimize with no 
standard to apply. 

 

VC, PR 38T.220 

221  (4) Requires native growth planting for new non-structural 
recreational developments on a 1:1 basis with a minimum of 100 
SF.  “Non-structural recreational developments” is undefined.  The 
provision fails nexus and rough proportionality. 

 

VC, PR 38T.221 

222 p. 18 b. SRC Environment.  The special treatment for Newport Shores is not PR 38T.222 
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supported.   
 

223  i.  The general rule of designating 35% of the 25 feet closest to 
OHWM is nonsensical as a regulation because the portion designated 
as VCA, 35%, is not specified, and is essentially owner defined. 

VC 
 
 
 

38T.223 

224 p. 18 c. Vegetation Management within the VCA. 
  
i.   Existing Landscape Maintenance.  
 
Rule: Complicated rule allows some maintenance of some 
landscaping within the VCA. 
 
There is no basis to describe this rule as applying to “legally 
established” or to have a prior to date.  The prior SMP had no 
restriction on landscaping within 25 feet of OHWM, so legally 
established is meaningless in this context and creates confusion by 
attempting to impose a non-existent requirement. 

 

 
 
 
 
 
 
 

PR 

38T.224 

225  Routine maintenance is defined to be too restrictive because it does 
not allow replacing mature plants with new plants, or replacing old 
lawn with new sod.   

 

PR 38T.225 

226  Routine maintenance is also defined to be too restrictive by being 
limited to activities “consistently carried out” so that “ornamental 
species predominate over native species.”  There is no definition for 
these terms and so they are vague and confusing. 
 
This provision is inconsistent with the exemption for maintenance. 

 

VC, Ex 38T.226 
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227  These provisions appear to be more restrictive than existing CAO 
rules which also allow vegetation management plans to modify 
vegetation. 

 

PR 38T.227 

228 20.25E.065 
 

p. 19 

ii.  Removal of noxious  species 
             Rule: Allows removal of noxious species.   
 
The concern here is that removal is allowed “consistent with King 
County’s Noxious Weed Program’s best management practices for 
removal of noxious weeds,” thus improperly incorporating outside 
standards. 

 

 
 
 

Inc 

38T.228 

229 20.25E.065 
 

p. 19 

iii.  Hazard trees 
         Rule: Allows removal of hazardous trees within the VCA which 
are defined as trees posing a threat to public safety, or posing an 
imminent risk of damage to an existing structure or other permanent 
improvement. 
 
Recommended: The provision as a whole is too complicated with six 
subparts and numerous requirements that are not entirely clear.  The 
provision should be eliminated.  If not eliminated, then the provision 
should be re-written to allow removal of hazard trees based solely on 
notice to the City on the recommendation of a qualified professional 
(certified arborist, registered landscape professional or professional 
forester) with no City permits required.  The City appears to charge a 
minimum of about $400 to review hazard tree removals.  
 

 
 
 
 
 

VC, PR 

38T.229 

230  The description of hazard trees should be clarified to ensure that risks 
of injury to people, such as in a yard where no improvements exist, is 
a sufficient threat to public safety to justify tree removal.   

VC, PR 38T.230 
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231  The standard for determining that tree is hazardous is too strict 
because a professional is required to make the determination.  Also, 
the rule is vague in whether personal choice is allowed about how 
much risk a family is willing to bear.  The practice, at least in some 
circumstances, is that the qualified professional recommends removal 
of hazard trees after considering personal choice, but this rule could 
result in inconsistent staff decisions. 
   
Healthy trees are blown down in every wind storm, and if near to 
houses, cause damage and threaten public safety.  Also, trees can pose 
different types of threats or problems such as blocking the view of the 
swimming area or dock needed for safety and security reasons.  This 
rule should be clarified to allow personal choice about bearing these 
risks, instead of leaving the determination potentially to pure staff 
discretion. 
 

VC, $ 38T.231 

232  (1) Requires report from certified arborist, registered landscape 
professional, or professional forester documenting hazard and 
providing a replanting schedule.   
 
This requirement demonstrates how complicated this rule is made 
and will impose increased cost and paperwork for a minor issue.  
    

$ 38T.232 

233  The City does not have the referenced form and instead the City 
currently requires submittal of a Tree Hazard Evaluation Form by 
the International Society of Arboriculture or equivalent.  This 
improperly incorporates outside material.  That form on its face 
provides a hazard rating, but does not make the judgment about 
whether a certain rating number justifies removal—that 
determination is left to a qualified professional, but that judgment 

Inc, VC 38T.233 
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call is not clear in this provision.   
234  (2) Further restricts removal of hazard trees by requiring pruning and 

thinning first.   
 
Imposes unnecessary restrictions and paperwork to remove a 
hazard tree.   
 

PR 38T.234 

235       Subpart (2) goes on to say that hazard trees must be left as 
“wildlife snags” which means leaving a terribly unsightly trunk and 
branches that interferes with the view of the lakes.  This requirement 
is totally uncalled for in an urban neighborhood.  An example can be 
found in the wetland creations area at the Lake Hills Connector and 
Richards Road.  This requirement needs to be eliminated.  
 

PR 38T.235 

236  (3) This Subpart states that the debris from cutting down hazards trees 
“may be left” in the VCA, “unless removal is required” to reduce 
fire or pest hazard to other healthy vegetation. 
 
This requirement should be eliminated because it completely 
ignores the harm to people from infestation by rats and other 
vermin that thrive in such debris piles.  If not eliminated, then this 
requirement needs to be clarified by adding the statement: “Debris 
from cutting trees shall not be left in residential areas to avoid 
promotion of pests such as rats and other vermin.”  This 
requirement is confusing because it combines “may” with a phrase 
that looks like a requirement.   
 

 
 
 
 

VC 

38T.236 

237  (4) Rule: Requires replanting of 3 trees in the VCA for every 1 hazard 
tree cut down, and requires planting of native vegetation for 
disturbed vegetation. 

 
 
 

38T.237 
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This requirement is excessive because there is no showing that 
cutting down the hazard tree will cause any harm at all.  The site 
may have many other trees.  The hazard tree may be a small or 
may be an exotic non-native tree.  Yet, this requirement arbitrarily 
requires replanting in all instances.     
  

 
PR 

238  The requirement also requires planting as defined by the Shoreline 
Handbook which does not exist and represents improper 
incorporation of outside documents.  
 

Inc 38T.238 

239  The requirement to replant for disturbance to native vegetation is 
vague because “native vegetation” and “disturbance” are not 
defined in the code.  The provision should simply require that: 
“Removal of hazard trees should minimize harm to native 
vegetation.”  
 

VC 38T.239 

240  (5) Rule: Requires qualified wildlife biologist review if tree to be 
removed is critical habitat such as an eagle perch. 
 

The restriction for special habitat should be limited to the specific areas 
regulated by the State Fish and Wildlife Department to protect bald 
eagles (apparently on near the I-90 bridge).  Attempting to apply this 
provision without the same standards is improper.   

    

 
 
 

VC 

38T.240 

241 20.25E.065 
 

p. 20 

iv.   Select Vegetation Pruning.  This provision has been partially 
copied from the Critical Area Overlay code.  However, in copying the 
provision, two important sentences were improperly deleted, namely: 

 
“Where vegetation has been consistently managed by topping or other 

 
 
 
 

VC 

38T.241 
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pruning methods, nothing in this part shall preclude the continuation 
of such practices. Pruning shall be performed in a manner that ensures 
continued survival of the vegetation.” 

 
 

242a  But, the application of this provision needs to be clarified, namely that 
this provision applies only to sites that do not qualify under Existing 
Landscape Maintenance.  Almost all lake shoreline properties are 
landscaped and so this provision generally does not apply as a 
regulation. 

 

VC 38T.242a

242b  The provision restricts the work to hand tools.  That restriction is 
uncalled for and unnecessary.  Properly pruning a large tree often 
requires a chain saw to efficiently complete the work while hanging 
high in the air.  Many large limbs need to be pruned for safety.  It is 
totally unrealistic to preclude use of chain saws, and demand that a 
permit be required to limb off a few branches. 

M 38T.242b

243  The provision improperly incorporates outside material and 
defectively so by implying that pruning guidelines will be created.  
The City already has a document called Pruning Guidelines that are 
guidelines only, not approved by the City Council, and not appropriate 
for enforcement as regulations.   

 

Inc 38T.243 

 20.25E.065 
p. 20 

H. Shoreline Stabilization 
 
Refer to 20.25E.080 
 

  

 20.25E.065 
p. 20 

I. Residential Moorage 
1. Applicability 
 

  

244a  2. Definitions 
c. & d.  Boatlifts attached to the dock also contact the substrate according to 

VC 38T.244a
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industry consultants.  Thus, these definitions do not encompass all boatlifts.  
Same comment to m. and n. 
 

244b   
h. Moorage Platform 

 
This definition is confusing because the definition is tied to regulation and 
appears to include “finger piers” as well as the loading area.  The definition 
should have some connection to moorage and safe boarding. 
 

 
 
 

VC 

38T.244b

245  i. Repair 
 
     The definition should stop with the first sentence, which is consistent with the 
State exemption.  The second sentence is confusing and is inconsistent with the 
State exemption by declaring certain repairs as not repairs.  Namely, repair is 
deemed to include replacement of piles but not replacement of 50% of more of 
dock piles.  Certain repairs are repairs and other repairs are not repairs.  Some 
replacement of piles is a repair and some replacement of piles is a 
replacement/new dock.   
 

 
 

VC, Ex 

38T.245 

246   j.  Walkway 
      
       This definition is confusing because it is tied to regulations and some 
portions of an access may not be defined as a walkway or it may mean that access 
which does not meet the precise definition of greater than 30 feet from OHWM or 
ending at 9 feet of depth is not a walkway.  The definition should be: “The 
portion of a dock that provides access to the shore.” 
 

 
 

VC 

38T.246 

247    k.  Watercraft 
     The definition is confusing and should be changed to be called Personal 

 
 

38T.247 
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Watercraft to be the same as common understanding.  Subparts 1., m. and n. 
should be changed accordingly. 
 

VC 

248 p. 21 1. General Requirements 
   The provision does not clarify whether these standards are intended to apply to 
existing docks such that all existing docks would be deemed non-conforming if 
not meeting these requirements. 
 

VC 38T.248 

249     This rule is too restrictive by stating that the general requirements cannot be 
altered even through a Shoreline Special Report.   

PR 38T.249 
250 p. 22 a. Dock Materials 

       This provision is too complicated and specific.  It should just be re-written to 
say that dock materials on new docks shall be approved by EPA for aquatic use. 
 

 
VC 

38T.250 

251         Improperly incorporates outside documents by Western Wood Preservers. 
 

Inc 38T.251 
252  b. Dock Lighting 

  This provision is too restrictive and/or vague in saying limited to “minimum” 
elevation and not allowing light emission “outside of dock surface.” 
 

 
VC 

38T.252 

253  c. Accidental Destruction 
  This provision contains too many conditions on reconstruction of a damaged 
dock.  One year is too short or at a minimum there should be an extension option 
for up to three years.  The reference to “beyond the control of the owner” is 
undefined and could be improperly used to undercut “accidental.”  Beyond 
control of the owner could be misused to claim that owner should have done 
better job maintaining dock to prevent destruction. 
 

VC, PR, 
Ex 

38T.253 

254  d. This provision is redundant with the introductory provision that states that a 
Shoreline Special Report may not be used to change these provisions. 

VC 38T.254 
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255 20.25E.065 

p. 22 
2.  General Requirements Applicable to New or Replacement Residential 

Docks. 
 
The title is a misnomer because the New or Replacement includes 
repaired docks with over 50% piles.  
 

 
 

VC 

38T.255 

256  Generally, the rules are far too specific and restrictive.  The Army Corps 
of Engineers and State Department of Fish and Wildlife already provide 
restrictive oversight of docks and those agencies are specifically charged 
to protect fish.   Any dock that can obtain approval from the Corps or 
WDFW protects fish, and so redundant and overlapping regulations by the 
City are unnecessary.  These rules should be limited to a few basic rules 
with broad parameters to allow people the most flexibility in seeking 
approval from the Corps and WDFW.   
 

M, PR 38T.256 

257 p. 23 Chart 20.25E.065 I.4   New and Replacement Residential Dock Standards 
 
Maximum Walkway width is limited to 4 feet and is too restrictive—it should be 
at least 6 feet to allow for better safety if desired.  The Note (3) ability to get to 6 
feet is too restrictive because forces a person wanting more safety on the 
walkway to give up platform area—the provision is punitive in this regard.  The 
agencies regulate this issue, so the City should defer. 
 

 
 

PR, M 

38T.257 

258  Maximum Walkway length  
 
For Lakes Washington and Sammamish, this provision is confusing because the 
“maximum” length is defined to be a “minimum” length or by relation to “at 
least” to a water depth of 9 feet from OHWM.  It is unclear, but if the walkway 
must end at 9 feet depth based on OHWM, then the provision is flawed because 

 
 

VC 

38T.258 
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boat moorage is based on low water not high water, so that could require 
moorage of boats in 6 feet of water during the summer.  
  

259  Moorage Platform Location 
 
For Lakes Washington and Sammamish, the reference to 9 foot water depth from 
OHWM is confusing or flawed per the last comment if moorage location cannot 
be beyond 9 foot of water depth below OHWM, when it should be 9-10 feet of 
depth at low water.  The agencies regulate this requirement, so the City should 
defer.  
 

 
 

VC 

38T.259 

260  Reference to Note (4) is apparently supposed to be to Note (5).  This provision is 
confusing because water depth of 9 feet is not tied to low water or high water.  
 

VC 38T.260 

261  Platform Maximum Size --- New  
 
Rule: Also applies to any existing dock that adds even one square foot of 
moorage platform. 
 
For Lakes Washington and Sammamish, the square footage is too limited because 
the totals include many finger piers too.       
 

 38T.261 

262  Reference to Note (5) is apparently supposed to be to Note (6).     
 

VC 38T.262 
263  Platform Maximum Size – Existing, Reconfiguring, Replacing 

 
For Lakes Washington and Sammamish, the provision is too restrictive as stated 
for new, since any increase in an existing dock is treated as new.  The Notes 
should clarify that “No Greater Than Existing Moorage Platform” allows the size 
to be maintained even if the configuration or location is changed.  That appears to 

PR 38T.263 
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be the intent, but some clarity is required.  There is no impact if the platform does 
not get any larger, so this accommodation would encourage positive changes 
without punishing property owners.    
 

264 
 
 
 

 Piling Maximum Size 
 
The heading is confusing because it also applies to location and decking. 

 
 

VC 

38T.264 

265  All the piling limitations are too restrictive and have no relationship to protection 
of fish.  These regulations are unnecessary and are addressed by the Corps or 
WDFW.  
 

M, PR 38T.265 

266  Piling Location 
 
This provision is vague or too restrictive.  The reference to “set” is unclear, but 
appears to refer to a “pair” of pilings – one on each side of the walkway.  Plus, in 
deep water with a 30 foot walkway, the restriction to one pair may be inadequate 
for safely supporting the walkway. 
 

 
VC, PR 

38T.266 

267  Mooring Pile 
Provide definition of mooring pile. 
 

 
 VC 

38T.267 

268  The limitation that decking be grated is also too restrictive as the Corps or 
WDFW may authorize other translucent materials, or other options may be 
created in the future. 
 

M, PR 38T.268 

269 a  (2) The setback should not apply to boatlifts or personal watercraft lifts.  The 
dock setback is an established rule, trying to apply it to an underwater piece of a 
lift is confusing.  
 

VC 38T.269a
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269 b Chart Notes 
20.25E.065.I.4 

p. 25 

Note (3) and (4): See above, these provisions are punitive by forcing people to 
choose between a safe walkway and a reasonable size moorage platform. 

PR 38T.269b

270  Note (5):  See above, reference to low or high water is missing so unclear on 
meaning and intent. 
 

VC 38T.270 

271  Note (6): Excludes two finger piers from size calculations, but only if in h shape.  
Finger piers do not have sufficient width to cause any shading effects so limiting 
this allowance to only h shapes has no connection to preventing harm—it is just 
an arbitrary and punitive restriction. 
 

PR 38T.271 

272  Note (7) regulates spacing of piling on Lakes Washington and Sammamish and is 
vague in referring to “maximum feasible” spacing, to “minimize shading,” to 
avoid a “wall effect.”  The Corps and WDFW regulate these requirements.  
 
 

M, PR, VC 38T.272 

273 20.25E.065 
p. 25 

b.   New and Replacement Residential Docks – Limitations  
 
iii.  Combining Frontage 
This provision is confusing because it provides an exception for ii. but ii. 
authorizes docks on all existing lots and new lots compliant with the zoning 
codes.  So, it is unclear when this exception would apply or if a different and 
problematic meaning is given to ii. 
 

 
 
 

VC 

38T.273 

274  iv.  New boathouses are prohibited.   
This provision is vague or too restrictive because boathouses are undefined and if 
applied to a structure housing a boat anywhere within 200 feet of the water, it is 
too restrictive.   Plus, the harm caused by boathouses on shore is not 
demonstrated. 
 

VC, PR 38T.274 
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275 20.25E.065 
p. 26 

c. New and Replacement Residential Docks – Design Criteria 
These criteria are vague and unnecessary because these requirements 
are regulated by the Corps and WDFW. 
 

VC 38T.275 

276 p. 26 d. New and Replacement Docks – Performance Standards 
These criteria are vague and unnecessary because these requirements 
are regulated by the Corps and WDFW. 
 

 
VC 

38T.276 

277  i. Provision is vague or unsupported by science in requiring protection 
of LWD, and undefined “native vegetation” and “emergent 
vegetation.”  
 

VC 38T.277 

278  ii. Skirting is prohibited unnecessarily because it can be a safety 
feature especially with docks high above low water as required by 
some of these regulations. 
 
  

PR 38T.278 

279 p. 27 v. Mitigation is Required 
The provision is confusing because the d. is for New and Replacement 
but then the Mitigation Required v. refers to “new.”   
    

 
VC 

38T.279 

280  Especially if applied to replacement but also new, this provision is 
completely detached from any showing of harm, so the provision 
requires mitigation even where the replacement dock is a benefit to 
ecological functions, and without any assessment of harm from a new 
dock.   
 

PR 38T.280 

281  The requirement for mitigation is completely addressed by WDFW 
that specifically is charged to address all fish impacts, so regulation by 
the City is unnecessary, too restrictive, and prone to creating 

M, VC, PR 38T.281 
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conflicting requirements. 
 

282  (1) Rule: Plant vegetation of 10 feet wide by 60% of lake frontage or 
equal to overwater coverage of dock.   
 
Requiring vegetation planting on land totally lacks any nexus to 
harms caused by docks.  
 

 
 
 

PR 
 

38T.282 

283  (2) Augment beach with gravel 
Requiring beach gravel totally lacks any nexus to harms from 
docks. 
 

 
PR 

38T.283 

284  The provision is vague in referring to templates to be approved 
later and to planting undefined emergent vegetation.  
 

VC 38T.284 

285  (3) Requiring removal of 15 linear feet of bulkhead totally lacks any 
nexus to harms from docks. 
 

PR 38T.285 

286  (4) Rule: Plant 2X vegetation required by (1) in different location on 
site.  
 
Requiring vegetation planting on land totally lacks any nexus to 
harms from docks. 
 

 
 

PR 

38T.286 

287 
 

20.25E.065 
 

p. 27 

5. Repair Existing Docks 
 
a. Limitations 

These limitations on repair of existing docks are inconsistent with the 
State exemption.  In particular, i. improperly restricts replacement of 
pilings to 50% within three years and repair or replacement of other 

 
 
 

Ex 

38T.287 

Draft SMP Comment #38 - Charlie Klinge 
May 25, 2011 Public Hearing

Comment #38



WSSA: Detailed Comments on Draft SMP 
Page 76 of 105  
 

No. Ref. Comments Concern 
Category 

 

Concern Categories Key:  VC – Vague/Confusing  Ex – Exempt   $ -- Costly   PR – Property Rights   I – Inconsistent w/ WAC 
Inc – Incorporation, M – Micromanaging  
 

parts of docks.     
 

288  b. Standards 
This provision also improperly restricts the State exemption for repair 
including replacement. 
 

 
Ex 

38T.288 

289  These standards are too restrictive given oversight by the Corps and 
WDFW.  
 

M 38T.289 

290  Subpart ii. is vague and may be read as requiring replacement of 50% 
or more of pilings to require compliance with piling restrictions in the 
Chart, which could require complete reconstruction of docks.  
 

VC, PR 38T.290 

291  Subpart iii. requires replacement grating to allow light 
transmission if over 20 SF. 
 
This provision is confusing because the Chart requires only 
“grated” decking and no other types of decking with light 
transmission.  This provision is excessive, punitive, and 
counterproductive by requiring complete replacement if 21 square 
feet need replacement.  Replacing decking should be encouraged 
even if less than the entire dock. 
 

 
 
 

VC, PR 

38T.291 

292  6. Reconfiguration and Replacement 
This provision is redundant and should be eliminated.  
 

 
VC 

38T.292 

293  7. Boat and Watercraft Lifts 
 
Boatlifts attached to the dock also touch the substrate, so this eliminating 
disturbance is nonsensical.  Also, the concern is to protect the nearshore habitat 

 
 

VC, M 

38T.293 
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so boatlifts further out create no harm.  The agencies sufficiently regulate these 
issues and the City should not get involved. 
 

294  a. The basis for this limitation has not been explained.  PR 
 

38T.294 
295  b. This is too restrictive for some deep water locations. PR 

 
38T.295 

296  c. Reference to cover is confusing, this appears to mean canopy.  
Restriction to one cover is arbitrary. 
 

PR, VC 38T.296 

297  d. Requiring solar access is unclear, though it may mean to allow sun 
under the canopy.  But, that would defeat the purpose.  Besides, the 
personal watercraft would block the sun anyway, so the canopy adds 
no additional shade.  There is no showing of any real harm by 
shading. 
 

VC, PR 38T.297 

 20.25E.065 J. Nonconforming Single Family Development   
298 p. 29 1. Purpose 

2. Applicability 
a. Rejects state provisions in favor of local regulations 

 
The City cannot make the rules more restrictive such as to interfere 
with the State exemptions, and that is what occurs here. 
 

 
 
 

Ex 

38T.298 

299  b. This provision is confusing because some other LUC code provisions 
are not applicable and some are, and the difference is an undefined 
“general development requirements.” 
 

VC 38T.299 

300  3. Documentation 
Rule: Applicant required to provide documentation that residential 

 
 

38T.300 
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“development” “was permitted” and “has been maintained over time.” 
 
This provision goes far beyond the legal requirements applicable to 
nonconforming uses and structures.  A property owner has an obligation 
to establish legal nonconformance in the first instance.  But, that burden is 
simply met by having direct or indirect knowledge that permits were 
obtained or that the work proceeded based on the understanding that 
permits were not required.  The law has never required documentation.  
This provision proceeds from the premise that the property owner must 
produce documentation, and thus is illegal.  Furthermore, nothing in the 
WAC regulations require documentation. 
 
The only reasonable and fair way to address this issue is to provide real 
guidance to property owners in order for them to fill out a form.  Based on 
the form and a check of City records, if staff has a concern then staff 
needs to raise that concern in a manner that is consistent with legal 
standards for constitutional due process and for addressing 
nonconforming uses and structures 
 

 
 

PR, I, M, 
VC 

301              To the extent that Director discretion is allowed to waive documentation 
requirements, the provision is vague because no standards are provided. 
 

VC 
 

38T.301 

302              The premise that work needed permits is flawed since under the currently 
approved SMP many activities did not require permits.  The following did not 
require permits: patios, walkways, landscaping, small accessory buildings, and 
any other wall that was less than 30” in height.    Thus, requiring property owners 
to demonstrate that work was permitted is confusing and improper.   
Furthermore, the State exemption for single family homes and appurtenant 
structures has since 1971 and still does provide a blanket exemption for shoreline 
permitting, so this provision improperly requests documentation of permitting 

VC, Ex, I 38T.302 
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that was never required.  Most of the docks constructed prior to the last ten years 
were also exempt from shoreline permitting and docks constructed prior to 1971 
were legally constructed without any permits.  It is further vague and confusing to 
demand that property owners prove a negative, namely that no permits were 
needed.  Also, the 2006 code amendments were illegally applied to shorelines, 
and according to the EHB 1653 changes in 2010, the 2006 code amendments 
need not apply to modifications to existing single family sites. 
 

303    The second requirement that the development has been “maintained over time” 
is also improper and vague.  This provision is inconsistent with the State 
exemption for repair and maintenance.    
 

VC, Ex 38T.303 

304             As with other provisions, the reference to “residential development” is 
vague and confusing, and rather it should refer to buildings and other structures.  
 

VC 38T.304 

305 p. 29 a. Development Permitted when Constructed. 
i.Permits 
ii.Zoning and land use codes 
The listing of these two items demonstrates the backwards nature of 
this provision because the City records are the best source of this 
information so requiring the property owner to produce the 
information is nonsensical.    

VC 38T.305 

306 p. 30 b. Development Maintained Over Time 
Rule: Produce title reports, appraisal documents, or dated photos. 
 
The purpose and intent of this provision is unclear and vague.  Title 
reports contain information about deeds and encumbrances, so the 
connection is unclear.  The language used appears to come from 
nonconforming provisions applied to commercial uses where uses 
may have ceased for a time.  Once a home is built, the “residential 

VC 38T.306 
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development” is maintained forever until it is converted to a use other 
than residential.  
 

307  c. Appeal. 
 
This appeal provision is flawed because it violates the consolidated 
permitting requirements of state law, RCW 36.70B.  Further, an 
appeal of a Process II decision requires the property owner to carry the 
burden of proof on appeal and that violates the legal standard for 
nonconforming uses and structures.     
 

 38T.307 

308 p. 30 4. Regulations and Thresholds 
 
These detailed and complex rules far exceed the allowable regulation 
consistent with the State exemption for maintenance and repair.       
   

 
Ex 

38T.308 

  a.  Ownership 
b.  Continued Enjoyment 
 
No comments. 
 
 

  

309  c. Routine Maintenance and Repair 
                  Rule: Repair work that exceeds 50% of “replacement value” is 
redefined to not qualify as maintenance, and requires full compliance with current 
regulations.  
 
This provision is inconsistent with State exemption as set forth in State 
regulations WAC 173-27, which has no such restriction. 
 

Ex 38T.309 
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310      This provision is completely vague and confusing and can be read to apply to 
internal remodeling projects that encompass “restoration and modernization 
improvements,” and if so, this provision would severely undermine the footprint 
exemption by precluding interior remodeling exceeding 50% of replacement 
value.  The provision could also be applied to landscaping projects.  It is noted 
that Subpart 5.a. provides that homes (primary structures) are granted the 
footprint exemption from this rule, but failing to note the footprint rule here or in 
the d. Exemptions from the Calculation while including it pages later further 
demonstrates the confusion and complexity of this code.   
 

VC, PR 38T.310 

311      Usage of 50% of replacement value is typically reserved for commercial 
structures and is rarely applied to residential homes. 
 

PR 38T.311 

312  i. The limitation of a three year period is a further improper limitation 
on the State exemption by restricting multiple small maintenance 
projects that exceed the 50% threshold.   
 

PR 38T.312 

313  ii. This provision improperly affords the Director full discretion to 
determine value with no standards or process. 
 
 

 

VC 38T.313 

314 20.25E.065 
p. 30 

d. Exemptions from Calculation of Replacement Value 
 
This provision appears to be copied from the commercial provisions 
created for the Bel-Red Corridor regulations, and is mostly 
nonsensical as applied to homes.  Namely, homes are almost never 
subject to special projects to upgrade fire prevention, seismic 
retrofitting, etc.  Otherwise, the provision is simply too complicated 
and creates a difficult bookkeeping problem to exclude certain work 

 
 

VC 

38T.314 
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as exempt to attempt to fall under the 50% threshold.    
 

315  iv. This provision describes painting, caulking, washing as 
maintenance.   

 
This is confusing because these activities do not qualify as 

“development” under State law, and listing them here as exemptions 
creates the premise that these are regulated activities that require an 
exemption which is incorrect.  

 

 
 

VC, I, Ex 

38T.315 

316 p. 31 e. Accidental Destruction 
i. Rule: Allows reconstruction including relocation on site that reduces 
nonconformities, but on condition that vacated areas are restored with 
native vegetation. 
 
This provision is punitive by imposing replanting requirements even 
when a reconstructed home reduces the nonconformities.   There is no 
basis to support this requirement.  The phrase “outside control of 
property owner” must be deleted because it undermines the meaning 
of accidental. 
 

 
 
 
 
 

VC, PR 

38T.316 

317  ii.Rule: Must start construction within one year.   
 
This time period is too short.  There could be insurance claim issues, 
family issues such as if someone was hurt, financial problems, and the 
need to retain architects and other consultants to design the 
replacement home.  This time period should be two years with an 
automatic one year extension upon request and another year extension 
with cause. 
 

 38T.317 
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318 p. 31 f. Rule: Nonconforming status lost if abandoned for 12 months, and 
discontinuance for 12 months deemed to be intention to abandon. 
 
This rule again comes from commercial “uses”, and is completely 
nonsensical and pernicious as applied to residential uses.  These are 
homes that are only used as homes, and the use never changes.  As 
written, if the sole occupant of a home dies, and it takes more than a 
year to resolve the estate and sell the house to a new owner, this 
provision would require the property owner to prove that there was no 
intention of abandoning the residential use on threat of having to tear 
the house down and comply with the new regulations.     
 

 
 
 

PR, VC, I, 
Ex 

38T.318 

  g. No comments 
 

  
319 20.25E.065 

p. 32 
5. Nonconforming Development Within Structure Setback 

a. Primary Structures 
 
This provision should be moved to the Applicability subpart at J.2 to give 
better notice of the intention of these rules. 
 

 
 
 

VC 
 
 

38T.319 

320  As written, the provision is confusing in referring to a “primary structure” 
that “houses” a residential use” because the primary structure in the 
residential development area is automatically the house. 
 

VC 38T.320 

321  b.  Accessory Structures. 
 
The cost threshold should also not apply to accessory structures as that 
would bar all maintenance in violation of the State exemption. 
 

 
 

Ex 

38T.321 

322 p. 32 6. Nonconforming Residential Development within VCA  38T.322 
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a. Primary Structures 
 
The rational rule provided in 5. is taken away here for homes with a 
portion within the VCA.  For those homes, the 50% replacement rule 
applies in all its strictness even to interior remodeling projects 
anywhere in the home. If the 50% replacement value is exceeded for 
the interior remodeling project, then the rule requires demolition of 
that portion of the home within the VCA. This is a harsh and 
unnecessary result since interior remodeling causes no ecological 
harm.  Further, this rule is inconsistent with the State exemption and 
clearly not required by the WAC. 
 
The rule offers the variance procedure where removal is infeasible, 
but the variance process is expensive, uncertain, and requires special 
affirmative approval by the State Department of Ecology. 

 

 
 

PR, Ex, I 
 
 
 
 
 
 
 
$ 

323  b. Accessory Structures 
The same harsh rule is applied to accessory structures, which will not 
meet the 50% replacement value for even modest repairs, so this rule 
mandates removal of accessory structures without regard to any harm 
and contrary to the State exemptions.  
 

 
PR, Ex 

38T.323 

324  7. Nonconforming Overwater Accessory Structures 
 
This  rule should be clarified to not apply to moorage which is governed 
by the next provision.  This provision also violates the State exemption by 
imposing the 50% valuation limitation on repair. 
 

 
 

VC, Ex 

38T.324 

  8. Nonconforming Moorage and Shoreline Stabilization 
Refers to other provisions. 
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No comments. 
 

  20.25E.070 Specific Use Regulations    
 20.25E.070 A. Purpose   
 20.25E.070 B. Aquaculture 

 
No comments 
 

  

 20.25E.070 
 
 

C. Recreation. 
 
No comments 
 

  

325 20.25E.070 
p. 11 

D. Transportation 
  1. Applicability.  Applies to “transportation uses and development.”   
 
      It is not clear whether the undefined phrase “transportation uses and 
development” applies to driveways and private roads within a single family 
residential site.  The provision refers to outside code chapters but unclear whether 
these references are intended to incorporate or not.  Needs a clear provision 
excepting residential sites. 
     

 
 
 

VC, Inc 
 
 
 

 

38T.325 

326 p. 13    3.d. Railroads.  Are any railroads within shoreline jurisdiction?  If not, why 
include provisions, rather than making it a conditional use? 
 

VC 38T.326 

 p. 14 e. Pedestrian and Bicycle. Refers to .070, Specific Use Regulations for 
Recreation 
 
No comments 
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327 p. 14 f. Bridges and Culverts. 
 
Again, unclear whether this applies to residential sites since even 
some single family sites use bridges.  If so, the provision is 
unacceptable and goes too far in regulating residential sites.   
 

VC, M 38T.327 

328 p. 14 g. Light Rail provision is incomplete—listed as TBD. 
 

VC 38T.328 
329 p. 14-15 h. Commercial Float Plane Terminals 

 
Confusing because provision regulates helipads and private float plane 
moorage.  The regulations are insufficient and the provision should 
specifically require a shoreline conditional use permit process to 
ensure that all necessary conditions are imposed.    
 

VC 38T.329 

330 p. 16 i. Ferry Terminals.  Not clear where this would be allowed. 
 
The regulations are insufficient and the provision should specifically 
require a shoreline conditional use permit process to ensure that all 
necessary conditions are imposed.    

VC 
 
 

38T.330 

331 20.25E.070 
 

p. 15 

E. Utilities 
 
It is not clear whether these provisions apply to utilities within a single family 
residential site.  Utilities is undefined.  Residential sites should be exempted. 
 
If applied to residential sites then far too complicated and objectionable for minor 
changes on residential sites e.g. screening and landscaping, public access, 
incorporation of native plantings, shoreline substantial development permits for 
maintenance, repair, and minor expansions.   
 

 
 

VC 

38T.331 
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  20.25E.080 Shoreline Modifications    
333 20.25E.080 

 
p. 2 

A. Applicability 
 
This provision does not exempt or otherwise distinguish residential development, 
which creates confusion as .065 is otherwise comprehensive except for .065.H. 
Shoreline Stabilization.   
 

 
 

VC 

38T.333 

 20.25E.080 B. Breakwaters, Jetties, and Groins 
 
No comments 
 

  

334 20.25E.080 C. Clearing, Grading and Fill 
 
This provision should be clarified to not be applicable to residential development, 
which is governed by .065. 
 

 
 

VC 

38T.334 

335  1. Limitations 
          c. Allows the following activities but only with appropriate technical 
studies.  
              v.  Incidental filling to repair shoreline stabilization measures. 
 
                If applied to residential, then the rule is excessive because technical 
studies would be required to justified filling defined as incidental, which 
otherwise would simply be part of the repair and hence fall within the State 
exemption.  

 
 
 
 

$, VC, Ex 

38T.335 

 20.25E.080 D. Dredging and Disposal 
 
No comments. 
 

  

 20.25E.080 E. Non‐Residential Moorage Facilities, Boat Ramps and Launches   
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No comments. 
 

336 20.25E.080 
 

p. 12 

F. Shoreline Stabilization 
 

1. Applicability 
This provision limits shoreline stabilization measures to protection of 
existing primary structures including homes, which by inference would 
preclude new shoreline stabilization measures.  Such a rule is inconsistent 
with the State exemption, and otherwise interferes with property rights.  
The term “at or above” needs clarification because it is different than 
State rules using “at or near.” 
 

 
 
 

VC, Ex, 
PR 

38T.336 

337  2. Definitions 
 
It is confusion to have definitions here as well as in .280 and also in the 
moorage regulations. 
 

VC 38T.337 

338  a. No comment 
b. Shoreline Stabilization 
 
Limited to protection of existing primary structures and improperly 
excludes protection of new structures in violation of State exemptions and 
property rights. 

 
Ex, PR 

38T.338 

339  c. Soft Shoreline Stabilization 
 
This definition is confusing because it first provides a definition and 
then discusses an approach, namely that for some sites a combination 
of soft and hard stabilization will be necessary.  It is unclear whether a 
blended approach is a “combination” of soft and hard as stated, or 

 
 

VC 

38T.339 
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intended to be part of the definition of “soft’ with qualifications.  
 

340  d.  Hard Shoreline Stabilization 
 
Provision is incomplete and/or jumbled to be nonsensical. 
 

 
 

VC 

38T.340 

  j. Avoidance Measures 
 
No comment on definition 
 

  

341  k. Minor Repair 
Rule: Lists a number of repair activities, but then limits these to 50% 
of linear length of stabilization measure in three year period. 
 
This provision is inconsistent with the State exemption which has no 
limitation on repair and replacement of “normal protective 
bulkheads.”   
 
This type of rule is subject to too much staff discretion which was 
clear when staff allowed the City Parks Department to process a 
bulkhead repair of over 100 feet at Newcastle Beach Park as a “minor 
repair,” while private property owners are never afforded such a 
benefit. 

 
 

 
 
 
 

Ex, VC 

38T.341 

342  l. Major Repair 
This definition actually further limits the minor repair definition 
which is confusing, since the definition for “major repair” should be 
every repair that is not defined as “minor repair.” The provision as 
written is also duplicative with the minor repair definition, and it is 

 
VC, Ex 

38T.342 

Draft SMP Comment #38 - Charlie Klinge 
May 25, 2011 Public Hearing

Comment #38



WSSA: Detailed Comments on Draft SMP 
Page 90 of 105  
 

No. Ref. Comments Concern 
Category 

 

Concern Categories Key:  VC – Vague/Confusing  Ex – Exempt   $ -- Costly   PR – Property Rights   I – Inconsistent w/ WAC 
Inc – Incorporation, M – Micromanaging  
 

inherently confusing to define any repair as being treated as “new” 
which is the case here.  Qualification on repairs is inconsistent with 
the State exemption. 
 

343 p. 14 3. Technically Feasible 
Rule: Any provision requiring showing of technically feasible requires a 
report by a qualified professional.   
 
This provision is excessive in many instances and at a minimum should 
be clarified to allow waiver of the need for a qualified professional in 
certain circumstances, such as demonstrating the need for shoreline 
stabilization on sites subject to massive wave action.   
 

 
 
 
 
$ 

38T.343 

344  The five items listed create a highly complex report that by its terms 
exceeds scientific or engineering standards, combines multiple 
disciplines, requires assessment of ecological functions that staff has 
testified cannot be measured, and fundamentally requires study without 
any standards to make conclusions.   In particular, engineers are not 
typically comfortable within their standards to determine erosion risk 
within a short three year time period.  In sum, this report is a mini-EIS 
that is unnecessary and excessive for many projects.     
 

PR, $, M, 
VC 

38T.344 

345 20.25E.080 
p. 14 

4. New or Enlarged Shoreline Stabilization Measures 
 
Title is a misnomer because major repairs are deemed to be new. 
 

 
 

VC 

38T.345 

346  a. When Allowed. 
 
Again, only applies to existing primary structures, e.g. homes, and 
precluded for new homes in violation of State exemptions and 

 
 

Ex, PR 

38T.346 
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property rights.  
 

347       Rule: Shoreline stabilization only allowed where avoidance measure 
are not      technically feasible. 
 
This rule is confusing because it is only four pages later that the fine print 
clarifies that major repairs to protect existing shoreline uses are 
“presumed necessary” i.e. exempt from demonstrating that avoidance 
measures are not technically feasible.  Otherwise, the face of this 
provision would be excessive and require expert reports for obvious 
conclusions. 
  

 
 
 

VC, PR 

38T.347 

348  b. Rule: Soft Shoreline Stabilization must be used unless not technically 
feasible.   
 
This provision combined with the definition of soft stabilization is 
vague because the definition discusses combined soft and hard.  Soft 
stabilization with plants only is infeasible for almost every property 
on Lakes Washington and Sammamish due to the long fetch, high 
wind speed, and resultant crashing waves that have been demonstrated 
to cause erosion and property damage.  Requiring a complicated 
report (except if house is 10 feet or less from OHWM) is excessive 
and unreasonable.   It is also inconsistent with the State exemption.   
 
 
 

 
 
 

VC, $, PR. 
Ex 

38T.348 

349  Rule: Newport Shores Exempt. 
 
Under the circumstances, there are no grounds to treat Newport 
Shores differently than Lakes Washington and Sammamish where 

 
PR 

38T.349 
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proof of damaging wave action has been shown. 
 

350 p. 15 c. Options for Soft Stabilization. 
 
Provision is incomplete since Chart is not provided.  Also, appears to 
be improperly referring to outside materials, namely Green Shorelines 
that have not been shown to be compatible with high wave action 
locations such as Lakes Washington and Sammamish.   Inconsistent 
with State exemption for replacement.  Placement of large woody 
debris in the lakes is a boating hazard and should not be allowed.  
Item ii. Recognizes that soft stabilization could allow/cause damage to 
bulkheads on adjacent properties, which is a risk that property owners 
should not have to bear.  The soft stabilization options have not been 
tested and proven to be effective in high energy situations such as 
Lakes Sammamish and Washington. 
 

 
 

VC, Inc, 
Ex 

38T.350 

351 p. 15 d. Options for Hard Stabilization 
 

Applying these standards to replacement is inconsistent with State 
exemptions.  The standards are too restrictive and have not been 
shown to be necessary to avoid harm to the shoreline functions.   
Requiring a 3:1 sloped rip-rap and precluding 2:1 is arbitrary and not 
based on any showing of harm.  The bioengineering requirements are 
vague and are not shown to be feasible on high wave action sites.   

 
 

 
 

VC, Ex, 
PR 

38T.351 

352 p. 16 e. Location 
 
This provision, especially when applied to replacement, is inconsistent 
with the State exemption and is unsupported by any harm.  The 

 
 

Ex, PR, I 

38T.352 
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reference to “special” flood hazard is undefined and vague.  The 
FEMA flood line should only control placement of habitable 
structures.  Placement of bulkheads is a protected activity that is not 
limited by flood hazard regulation on these Lakes due to the outlet 
control structures and other features.  Replacement in particular does 
not cause any harm.  
 

  f. No comment. 
 

  
353 p. 16 g. Mitigation.   

This provision is confusing because the primary activity will be 
replacement of existing bulkhead, and replacement will by definition 
not cause any permanent harm, and will often cause less harm.  These 
likely impacts should be stated and it should be made clear that 
mitigation will not be required in those circumstances. 
 

 
VC 

38T.353 

  h. No comment 
 

  
354 p. 17 i. Expansion of Shoreline Jurisdiction Due to Shift in OHWM 

This provision recognizes that soft shoreline stabilization may cause 
erosion to neighboring sites and also cause the retreat of the OHWM.  
The provision goes on to recognize the resulting expansion of 
shoreline jurisdiction and allows the City to propose undefined relief. 
 
The provision is seriously flawed.  Such a change should be 
considered an artificial and sudden change, which should not alter the 
OHWM at all since the State definition of OHWM excludes artificial 
changes.  Furthermore, the State definition is designed to capture the 
same rule as property law, since the OHWM is the property line for 
most lakefront properties.  If OHWM was deemed to have changed, 

 
 
 
 
 
 

PR, I 

38T.354 
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that would mean the loss of private property, not just a change in 
shoreline jurisdiction.  Furthermore, the State definition does 
recognize that in some circumstances shoreline permits can change the 
OHWM, but that appears to apply to the gaining of land due to filling, 
and  not to the loss of land due to artificial changes (to be consistent 
with property law among other reasons).  
 

355 20.25E.080 
p. 17 

5. Repair of Existing Shoreline Stabilization 
a. Minor Repair 

This provision is duplicative in providing information that is also part 
of the definitions. 
  

 
 

VC 

38T.355 

356 p. 18 b. Major Repair. 
 
Presumption that it is necessary to protect existing structure (and thus, 
exempt from report showing avoidance not technically feasible) is 
necessary to avoid excessive and unreasonable results. 
 
These provisions appear to be duplicative with New and Replacement 
provisions, and confusing since the definitions classify major repair as 
new, and then these provisions address major repair separately.  
 
See comments on improper restriction on location and other 
comments.  
 

 
 
 
 
 
 

VC 

38T.356 

357  iv. Improper to provide more favorable rule for Newport Shores. 
 

PR 38T.357 
  6. Voluntary Removal. 

No comments 
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  IV. PROCEDURES  
20.25E.100 Review and Appeal Procedures

  
358 20.25E.100 

p. IV-2 
C. General Provisions Applicable to all Shoreline Project Decisions 
 
4.b. This provision is inconsistent with 4.d. because an application is complete 
when it is filed not on the day when the City determines that it is complete.  
 

 
 

VC 

38T.358 

359 p. IV-3 5. Review Timelines. 
 
State law, RCW 36.70B, requires the City to establish timelines, so it is 
inappropriate to defer this requirement. 
 

 
 
I 

38T.359 

360  6. Consolidated Review 
 
b. This provision is incorrect.  A project is not exempt if it contains non-exempt 
activities, so Process III (Exemptions) does not exist with other shoreline permits. 
 

 
 

I, Ex 

38T.360 

361  7. This provision should make it clear that findings and conclusions are 
required. 
 

VC 38T.361 

362  8. Consolidation Issues. 
This provision seems to mix construction permits with shoreline permits. 
 

 
VC 

38T.362 

  9. Tolling.  Helpful provision. 
 

  
 20.25E.100 

p. IV-5 
D. Notice Procedures Applicable to Shoreline Project Decisions 
 
No comments at this time. 
 

  

 p. IV-8 20.25E.110 Shoreline Process I – Quasi Judicial Decisions   
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Applies only to Shoreline Conditional Use Permits, which are generally required 
for any activity on residential sites.  Therefore, no comments at this time. 
 

 20.25E.110 A. Process Described   
 20.25E.110 B. Public Meetings   
363 20.25E.110 C. Director’s Recommendation on a Process I Application 

Although inferred by next provision, this should say that the report must be 
issued at least 15 days prior to the public hearing. 
 

 
VC 

38T.363 

364 20.25E.110 F. Hearing Examiner Decisions on Process I Applications 
2. Such new hearings should occur only if the applicant consents to the changes. 
 

 38T.364 

365 20.25E.110 G. Appeal of Hearing Examiner Shoreline Process I Decision to City Council 
  1.g.i. It is inappropriate to require the City Council to accord substantial weight 
to the Hearing Examiner.  No deference is required on legal issues, and otherwise 
the last sentence is inconsistent with the first sentence which allows the Council 
to reverse where the Examiner decision is not supported by substantial evidence.   
 

 
VC 

38T.365 

 p. IV-14 20.25E.120 Shoreline Process II – Administrative Decisions   
366 20.25E.120 F. Appeal of Director’s Shoreline Process II Decision 

 
The time frame stated is inconsistent with the statute, which is based on notice by 
Ecology, not notice by the City.  This provision should be called “Review of 
Director’s Shoreline Process II Decision,” not “Appeal.”  Technically, it is not an 
appeal, and calling it an appeal is confusing.  

 
 

I, VC 

38T.366 

 p. IV-17 20.25E.130 Shoreline Process III – Ministerial Decisions   
367 20.25E.130 A. Process Described 

 
 
 

38T.367 
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The current draft SMP requires substantial decision making to determine that a 
project is consistent with the SMP and hence eligible for an exemption.  This 
process is potentially much more complicated than originally contemplated by the 
Act, and is therefore inconsistent with the exemption process being simple, quick, 
and without the need for substantial review.  The substantial decision making 
required as currently formulated should allow for open record hearing review (not 
an appeal) before hearing examiner to provide due process before the City makes 
a final decision.  
 

I, PR, Ex 

 20.25E.130 B. Appeal of Director’s Shoreline Process III Decision   
     
  20.25E.140 Legislative Non‐Project Actions 

 
No comments at this time. 
 

  

  V. PERMITS AND DECISIONS  
20.25E.150 Shoreline Project Permits

  
368 20.25E.150 C. Review Criteria for all Shoreline Applications 

 
2. Height limit of 35 feet.  Nothing in the Act or WACs require this 

provision.  Only exempt single family house are so limited. 
 

 
 
I 

38T.368 

369 20.25E.150 
 

D. Filing Permit with Ecology/Attorney General – Content Required 
 
   2.This provision is consistent with the WACs because only specified letters of 
exemptions need to be sent to Ecology.  However, the City staff has repeatedly 
taken the position that all letters of exemption meet this requirement, which is 
inconsistent with the WACs.  
 

 
 
I 

38T.369 
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370 20.25E.150 
p. V-2 

E. Revisions to Issued Shoreline Process I and II Permits and Approvals 
Rule: Requires a new permit or “Shoreline Revision” approval for any 
amendment to an approved permit.   
 
This provision is inconsistent with the WACs which require a permit revision 
only for “substantive changes” and not for every minor adjustment.  This 
provision refers to WAC 173-27-100, but completely ignores the text: 
 

“A permit revision is required whenever the 
applicant proposes substantive changes to the 
design, terms or conditions of a project from that 
which is approved in the permit. Changes are 
substantive if they materially alter the project in a 
manner that relates to its conformance to the terms 
and conditions of the permit, the master program 
and/or the policies and provisions of chapter 90.58 
RCW. Changes which are not substantive in effect 
do not require approval of a revision.” 

 
Thus, this provision creates a severe burden to go through permitting for the most 
minor changes even changes benefitting the environment, and thus the provision 
discourages beneficial changes which is inconsistent with the Act.  
 

 
 
 
 

I, $, PR 

38T.370 

 p. V-4 20.25E.160 Shoreline Substantial Development Permits   
371 20.25E.160 A. Substantial Development Permit Required 

 
The language is awkward and confusing by stating that this permit is required for 
“development” and then referencing the exemptions, when the statute provides 
the proper terminology which is that a substantial development permit is required 
only for “substantial development.”  The draft SMP uses “development” to refer 

 
 

VC 

38T.371 
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to different things without a definition and inconsistent to the statute definition.  
 

 20.25E.160 B. Applicability 
No comments 

  
 20.25E.160 C. Purpose 

No comments 
  

372 20.25E.160 D. Decision Criteria 
 
The decision criteria is in error in referring at 1.c to consistency with WAC 173-
26, as that Chapter primarily provides guidelines for adopting SMPs and not 
substantive regulations.  
 

 
 

VC 

38T.372 

373 20.25E.160 
 

p. V-5 

E. Special Shoreline Report 
Rule: Sets for requirements for this report. 
 
It is unclear why this report’s requirements are buried in with the Shoreline 
Substantial Development Permit when the report appears to be more global in 
scope.  
  

 
 
 

VC 

38T.373 

374  4.Use of science. 
 
This provision improperly refers to RCW 90.58.100 as that provision contains 
requirements for the SMP, not for permits.  A shoreline substantial development 
permit is the wrong place to require a complete assessment of all scientific data 
on the subject.  Rather, the SMP should have sufficient information and 
standards, and if the project was that large, then SEPA environmental review 
would necessarily address the issues. 
 
 

 
 

I, $ 

38T.374 

375  5. Submittal requirements  38T.375 
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b.iv. Refers to outside material that is improper incorporation  
 
Refers to Bellevue Urban Wildlife Habitat Functional Assessment Model 
 

 
Inc 

376     b.v.Cumulative impact analysis required 
 
The Shoreline Guidelines require cumulative impact analysis for the SMP 
overall, not for individual projects.  This provision crosses the line of SEPA 
implementation which only requires cumulative impact analysis in an EIS, so this 
requirement is creating excessive and requirements without any showing of need.  
 

 
 

I, PR 

38T.376 

377   b.vi.Functions and values assessment 
 
The draft SMP nowhere defines or describes the applicable functions and values, 
calling them functions and processes elsewhere, and so the SMP provides no 
baseline or measurable standards by which to “assess” impacts.  To the extent 
required for any exempt activity, this provision is inconsistent with the WAC 
which does not require site specific analysis for exempt activities.  
 

 
 

VC, Inc, 
PR, I, Ex 

38T.377 

378  c.iv. Special requirements for setback reductions 
 
This provision is particularly excessive since staff testified that the benefits of a 
larger setback could not be quantified and yet this provision requires 
quantification.   
 

 
 

VC, PR 

38T.378 

379  6. Decision Criteria to modify performance standards or reduce a setback  
 

It is confusing to have unique decision criteria after having other decision 
criteria for the permit generally.  The criteria here basically creates a 

 
 

VC, PR 

38T.379 
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completely impossible standard by listing six criteria with an “and” so all 
six criteria must be shown.  Yet, a certain proposal may not have features 
fitting all criteria such as restoration of degraded setback, or benefits to 
stormwater functions.  Otherwise, refer to other comments about the vague 
and confusing references to functions which are undefined and for which 
no measurable standards have been identified.  
 

380  7. Assurance Device 
 
This provision appears to demand assurance devices, bonding, for conditions of 
approval, thus greatly expanding the assurance device to mere conditions instead 
of specific mitigation.  This excessive expansion is unfettered and problematic 
since many conditions of approval are expensive features of the project that 
would create prohibitive bonding requirements that would kill the project.   
 

 
VC, $, PR 

38T.380 

381 20.25E.160 F. Effective Date 
 
This provision is inconsistent with RCW 90.58.140. 
 

 
 
I 

38T.381 

382 20.25E.160 
 

G. Commencement of Activity 
 
This provision is inconsistent with RCW 90.58.140. 
 

 
 
I 

38T.382 

 p. V-10 20.25E.170 Exemptions from Shoreline Substantial Development Permits   
383 20.25E.170 A. Purpose 

 
The State exemptions are not limited to minor projects as stated in this provision. 
 

 
 

I, Ex 

38T.383 

384 20.25E.170 B. Letter of Exemption Required 
 

 
 

38T.384 
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The language is in error in referring to paragraph B, when paragraph C was 
intended.  This provision states that the letter of exemption is required according 
to Chapter 173-27 WAC, but this section fails to properly implement those 
regulations.  Letters of exemption are required only for specified projects namely 
Rivers and Harbors Act Section 10 and Clean Water Act Section 404 projects, 
and not for every exemption project.  The requirement is for notice purposes only 
and not for any substantive purpose.  Adding additional shoreline permit 
requirements is inconsistent with the WAC. 
 

VC, I, Ex 

385 20.25E.170 C. Letter of Exemption from the SSDP Requirements – Projects and Activities 
Described 
 
These provisions are based on “development” as defined in the Act, but the draft 
SMP implements various meanings though no other definition is given.  
 

 
 
 

VC 

38T.385 

 20.25E.170 D. Application and Interpretation of Exemptions 
 
No comments at this time. 
 

  

 20.25E.170 E. Effective Date 
 
See above. 
 

  

 20.25E.170 F. Commencement of Activity 
 
See above. 
 

  

 p. V-16 20.25E.180 Shoreline Conditional Use Permit 
 
No comments at this time. 
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 p. V-19 20.25E.190 Shoreline Variance 

 
No comments at this time. 
 

  

 p. V-21 20.25E.200 Amendments to the Text of the Shoreline Master Program 
 
No comments at this time. 
 

  

  VI. ADMINISTRATION AND ENFORCEMENT  
20.25E.250 Administration

  
386 20.25E.250 C. Administrative Provisions Specific to the Shoreline Master Program 

 
2. This provision should be modified to be consistent with the Act.  RCW 
90.58.143 allows the City to establish different time periods.   For example, 
shoreline permit with a preliminary long plat should be good for five years to 
ensure consistency between the two permits. 
 

 
 
I 

38T.386 

387  6. iii. This is confusing since the Act does not contemplate automatic extensions, 
though the time limit can be longer as just noted.  
 

VC 38T.387 

388  20.25E.260 Enforcement 
This section improperly incorporates outside code, and confusingly so, since the 
reference is to 20.40.450, which is only the statement of violation and not the 
procedures.  If the intent is to incorporate the City’s code enforcements 
procedures, then the provision is inconsistent with the Act and the WAC.  

 
Inc, I 

38T.388 

  20.25E.270 Interpretation   
  No comments at this time. 
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 20.25E.280 20.25E.280 Definitions Specific to the Shorelines Overlay   
 p. VI-3    
389  Aquatic Lands.  Awkward definition because includes shorelands which are the 

drylands 200 feet landward of OHWM, and will create confusion with Aquatic 
Environment which excludes dry land. 
 

VC 38T.389 

390  Associated Wetlands. Reference to tidal waters is imprudent since none occurs in 
Bellevue.  Provision should be consistent with state law which requires 
designation by Ecology which Ecology did by regulatory maps.  RCW 90.58.030.   
 

I 38T.390 

391  Dock, Existing.  Improperly limits definition by adding undefined phrase “kept in 
good working order.” 
 

VC 38T.391 

392  Ecological Functions.  This provision is vague and provides no guidance or 
direction to the regulated public.  The City must identify the regulated ecological 
functions for the lakes, and should not continue to defer that important 
requirement. 
 

VC 38T.392 

393  Height. This definition is missing the related definition of “average grade level” 
from the WAC. 
 

I, VC 38T.393 

394  OHWM.  The definition fails to include the entire statutory definition from the 
Act, and must include: 
 
“PROVIDED, That in any area where the ordinary high water mark cannot be 
found, the ordinary high water mark adjoining fresh water shall be the line of 
mean high water.”  

I 38T.394 

395  Public Access.  The definition of public access improperly includes visual access 
as public access which is confusing and potentially in conflict with state 

VC, I 38T.395 
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No. Ref. Comments Concern 
Category 

 

Concern Categories Key:  VC – Vague/Confusing  Ex – Exempt   $ -- Costly   PR – Property Rights   I – Inconsistent w/ WAC 
Inc – Incorporation, M – Micromanaging  
 

regulations for public access on public property.  Views of the water are an 
important consideration under the Act, but not as public access.    
 

396  Shorelands.  This definition is missing the related definition of “floodway” from 
the Act, namely that floodways do not include lakes controlled by outlet control 
devices. 
 

I 38T.396 

397  Visual Access.  This newly created definition is awkward because view of the 
shoreline is to be considered in shoreline decisions, but this definition redefines 
view as needing “improvements” when many people have a view from their yard. 

VC 38T.397 
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Charlie Klinge,  spoke representing the Washington Sensible Shorelines Association.  He 
said he had been tasked by the Association with reviewing the draft 
Shoreline Master Program regulations and preparing line-by-line 
comments addressing any and all concerns.  He presented to the 
Commission a 97-page document containing 400 individual comments on 
specific provisions in the draft.  He said he has 20 years experience as a 
land use attorney and 15 years experience in working with Washington 
shoreline master programs.  Based on his experience, he proposed that 
the draft Shoreline Master Program is fundamentally flawed on numerous 
levels.  It is too big, the regulations are too complicated, and staff has 
tried to include way too much.  The biggest fundamental flaw is that the 
draft includes incredibly detailed regulations that govern every minute 
aspect of home construction, all with the purpose of accomplishing the 
newest planning ideals.  The approach might work somewhere else, 
possibly in a new city without any development, but not in Bellevue where 
the entire shoreline of the three regulated lakes is already developed as 
urban neighborhoods.  It will simply not be possible to turn the clock back 
200 years and retroactively create sensitively designed homes, especially 
not on small existing lots.  State law specifically does not require such a 
radical approach.  The focus should be on practical reality rather than an 
ideal planning experiment.  Staff justified its flawed approach by relying 
on flawed science.  Dr. Pauley pointed out that the city relied on stream 
science and saltwater science in determining what should be done on the 
city’s freshwater lake shorelines.  The result is ecological functions that 
conflict with each other and which would actually harm salmon if 
followed.  Homes on the shorelines have done little or nothing to harm 
salmon; however, the non-native bass like to hang out under docks on 
Lake Sammamish and Lake Washington where they occasionally eat 
small salmon.  The strict dock regulations are actually needed to fix a 
problem caused by non-native fish.  The regulations would not be needed 
if the non-native fish were not there.  The draft calls a landscaped yard a 
vegetation conservation area, which is better known as a buffer.  The 
regulations presume that the yard will function as a natural shoreline.  
That in turn justifies shoreline enhancement to compensate for the 
assumed harm to the vegetation conservation area no matter how trivial 
a project.  That premise, however, is wrong.  Building something in a 
landscaped yard or on a patio is not the same as clearing native 
vegetation from a natural site.  When regulations are disconnected from 
fixing actual problems, the effect result is a solution in search of a 
problem.  Another name for it would be interference with property rights, 
or a taking of property without just compensation.  United States 
Supreme Court Justice Anthony Scalia in a majority opinion stated that 
when land use regulations impose conditions that are unconnected to 
any legitimate harm, the result is out-and-out extortion.  The high court 
declared as unconstitutional regulations that fail the nexus and rough 
proportionality test in Nolan vs. California Coastal Commission and in 
Dolan vs. City of Tigard.  State cases and state law goes further and 
imposes the burden on government to demonstrate an adequate 
connection between harm and mitigation.  Asked by the Commission 
when it would look at the issue of interfering with property rights, the staff 
had no response.  The fact is the regulations have no connection to any 
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real harm.  He said his letter submitted to the Commission on behalf of 
the Washington Sensible Shorelines Association contained a cover letter 
and a table of detailed comments.  In the letter there are some important 
general comments and a listing of categories of concern, including vague 
or confusing regulations; inconsistencies with shoreline guidelines; failure 
to respect exempt activities, such as bulkheads protecting single family 
homes; expensive permitting requirements; unnecessary micromanaging; 
improper incorporation of outside materials; and interference with 
property rights.  Each of the 400 comments is folded into one or more of 
those categories of concern.   A major overhaul is needed to correct all of 
the problems.  Washington Sensible Shorelines Association created its 
sensible plan to promote solutions for the major issues, and the 
organization looks forward to working with the Commission in addressing 
the issues and creating an Shoreline Master Program that will represent 
a reasonable and responsible approach to shoreline planning and 
regulation that respects property rights. 
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Dr. Sandra Rice  she has lived on the lake for her entire life.  She said like many, she has 
concerns with the plan and the way the process has evolved.  Many 
property owners are frustrated and upset by the fact that just a few years 
ago the city declared that all lake shorelines are critical areas and imposed 
regulations on the shorelines based on that declaration.  While it was said 
that the action involved ample public input, few shoreline property owners 
knew anything about it until they sought a permit from the city.  The current 
process continues to be disappointing; rather than spending time to define 
program goals and objectives, the focus has been on producing detailed 
regulations.   And rather than make an effort to provide education and 
incentives, the focus is on regulating property owners into compliance.  The 
process has created complex and prescriptive requirements that put the 
onus on the residents to justify any deviation at considerable effort and 
expense.  In addition, the process focuses on shoreline residents in a 
vacuum without really looking at some of the more egregious issues, such 
as stormwater runoff or the ineffective management of water levels.  It is 
disheartening that the city is not working harder to address the issues within 
its own departments as well as with other jurisdictions.  The science on 
which the regulations are based is troublesome.  The staff made multiple 
presentations to illustrate the scientific basis for the guidelines, yet as has 
been previously acknowledged, most of the science deals with stream 
science, not urban lakes.  The residents have presented credible 
counterarguments to the science, but they have not received any 
acknowledgement or recognition.  When pressed for a response, the 
answer given was that not everyone will agree on the science.  From that it 
appears the restrictive regulations will be imposed on homeowners based 
on unsubstantiated science.  Observational data has been relied on, even 
though it is inferior to outcome data.  One simple question would be are 
adequate numbers of salmon making it from the Issaquah hatchery through 
Lake Sammamish and through Lake Washington to the locks.  The Salmon 
Bay Estuary Synthesis Report states that the hatchery production goals are 
2.1 million Chinook for Issaquah Creek Hatchery.  It goes on to say that a 
conservative estimate of approximately two million hatchery Chinook likely 
make their way through the locks into Salmon Bay and into Puget Sound on 
an average annual basis.  That would seem to indicate that Bellevue’s 
shorelines are having a minimal impact on the salmon, which in turn raises 
questions about what the Shoreline Master Program is trying to accomplish.  
The interpretation and application of ecological function is also concerning.  
The city’s own shoreline restoration plan states that the ecological function 
the Lake Sammamish shoreline is of low/moderate value, yet the city seems 
to have interpreted the mandate of no net loss to mean restoration of 
ecological function to some level that existed years ago.  That is inherent in 
the regulations in the form of numerous mandates.  For example, if a 
homeowner needs to remove a hazardous tree, the homeowner must plant 
three new trees to replace the one that was removed.  There is no 
ecological justification for imposing a 50-foot setback, especially given that 
40 percent of the homeowners on Lake Sammamish have structures that 
are behind the arbitrary line.  The city appears to be using the subjective 
assessment of the shorelines as the basis for ecological functions, yet will 
require homeowners to spend considerable amounts of money to provide 
detailed site-specific assessments of ecological functions for any variation.  
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The requirement to plan 60 percent of individual property shorefronts in 
native vegetation as a mitigative action will severely limit the ability of 
property owners to enjoy and utilize their properties for recreation and 
personal use.  It is highly unlikely that such actions will affect salmon 
prosperity.  Staff has argued that the requirement will prove beneficial to 
other ecological functions, such as wildlife and hydrology, though the same 
benefits could be obtained through other means, such as maintaining the 
area of properties behind homes in native vegetation.  Of course, a property 
owner would need to spend thousands of dollars proving the point in a 
special variance report.  Property owners are concerned about safety where 
wildlife habitat is enhanced through vegetative plantings, and where narrow 
walkways to docks are required.  Property owners are concerned about 
impacts to property values resulting from limitations on the ability to develop 
and improve properties.  There are concerns about the many costs that are 
spelled out in the regulations for permits, hiring consultants, and planting 
and maintaining vegetation.  There are also concerns about the general lack 
of respect for property rights.  The shoreline owners are being asked to 
restrict the use of their properties for broad and ill-defined wildlife and 
ecological benefits.  Shoreline residents have purchased and developed 
their properties at considerable expense and have paid hefty taxes to be 
able to enjoy the activities unique to living on the water.  The regulations are 
intended to severely limit those rights and should not be taken away lightly.  
The sensible plan should be supported.   
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Anna Marie 
Clayhold 

her home is situated on the shoreline of Lake Washington.  She said 
she pays substantial property taxes, and as a small business owner 
also pays B&O taxes.  Bellevue is feeling less and less like the land 
of the free.  The city appears to be less and less concerned about 
the quality of life for its citizens.  It is not reasonable to expect 
homeowners to understand a 350-page document before 
considering doing anything in their yards that property owners in 
other parts of the city can do in their yards without restriction; when 
that occurs, the freedoms of shoreline property owners are 
effectively taken away.  When property owners are told they must 
ask the city and wait to hear back before repairing something on 
their properties that is broken, they cannot conclude that city officials 
are looking out for the safety of the residents.  The Washington 
Sensible Shorelines Association sensible plan is supportable.  She 
said she has children and as such needs a clear view of the area 
between the house and the waterfront.  If required to plant native 
vegetation in that area, her ability to oversee their safety will be 
impaired.  The motto of the Bellevue police department is to provide 
a safe environment through community involvement and innovation; 
the city’s elected and appointed officials should adopt the same 
motto.  In addition to trees along the shoreline blocking views, they 
are inherently unstable and could topple on children at play, 
especially if existing bulkheads are required to be removed, which 
would expose the trees to high waters and wave action.  The city 
staff must recognize the danger of waterfront trees since they are 
requiring landowners to sign a hold harmless agreement in order to 
obtain a permit to plant the required trees.  The proposed planting 
plan indicates that the typical parcel would have seven or eight tall 
trees along the waterfront, though they could be placed in one 
corner of the proposed vegetative buffer; that, however, could result 
in the rapid growth of the trees which would then starve each other 
due to lack of space, creating a safety issue.  Bellevue as a 
community appreciates and values trees and should not be forced to 
plant more along the shorelines; they will not serve to cool the lake 
waters in the summertime, and the fish will not depend on insects 
that might fall off of them into the water. 
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Callie 
Clayhold 

she did not understand why the city wants to take away so much of her backyard.  The lawn 
is pretty and her parents are very careful in taking care of it.  It is unfair that the city wants 
to take away what some families can do with their backyards.  It would only be fair if the 
city took away part of everyone’s backyard, but that would not make sense either.  The 
scientists at the meetings have not been able to give good explanations or reasons.  If 
wildlife is encouraged, small children may be scared or hurt.   
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Cassie Clayhold likes her backyard and feels safe knowing her parents can see her when 
she is playing in the backyard or by the lake.  If trees must be planted by 
the water, it will not be safe to play on the beach.  She said she did not 
understand why the city wants to make her yard unsafe.   
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Norman Baullinger  support for the comments made by the Washington Sensible 
Shorelines Association representatives and for their sensible plan.  
He said the 350-page draft Shoreline Master Program details 
requirements above and beyond what the state or other agencies 
requires, and also duplicates functions controlled by other agencies.  
The city should not exceed the state requirements to the detriment of 
shoreline property owners.  He suggested that Phantom Lake should 
be exempted from the Shoreline Master Program, and the city should 
commit to working with the Phantom Lake residents in formulating a 
more relevant document for that shoreline.  Development on Phantom 
Lake has nowhere near the density the shorelines of Lake 
Washington and Lake Sammamish have.  The current zoning 
minimizes all the existing lots that have been developed; there are 
only half a dozen lots or so on Phantom Lake that could still be 
developed.  During the update process, the Commission has been 
given input regarding Phantom Lake by property owners making the 
point that the lake is significantly different from both Lake 
Sammamish and Lake Washington.  It has no salmon, so the 
requirements aimed at helping the salmon should not apply.  There 
are no powerboats on Phantom Lake, so there is no need for large 
docks and their associated pilings.  The draft seeks to force the 
planting of deciduous trees along the lakeshore, but given that the 
lake is in a peat bog and has a high phosphorous level, planting new 
trees will only add to the phosphorous loading, making the algae 
problem worse.  Water quality in Phantom Lake is an issue that has 
been ignored by the city for many years.  Most structures along 
Phantom Lake are already well set back from the shoreline, so the 
setback requirements are not applicable.  Well over half of the 
shoreline is already in a natural state relative to vegetation.  City staff 
have not demonstrated any gain to be obtained from implementation 
of the proposed requirements.  The city has allowed the ordinary high 
water mark to rise on Phantom Lake by not constraining inflows and 
by not maintaining the outflow.   
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Scott Sheffield  attended most of the study sessions on the Shoreline Master Program.  
He said the want and the need to protect the lakes is shared by all 
waterfront property owners.  The property owners have as much if not 
more vested in seeing the lakes healthy for the enjoyment of 
everyone.  For most, their lake properties represent their most 
valuable asset and is their source of pride.  That is why so many have 
been actively involved in commenting on the Shoreline Master 
Program update.  The input from the citizens may have been heard, 
but it is not acknowledged in the draft document.  
The draft fails to create an effective and workable Shoreline Master 
Program; the document needs to be overhauled with an eye on being 
sensible.  The draft does not have a well-defined set of objectives and 
benefits that can be measured.  Future Shoreline Master Programs will 
be different as over time the effects of the regulations are measured.  
The proposed draft includes no program for monitoring over time.   
The staff and the Department of Ecology appear to be willing to 
measure success in terms of bulkhead and dock removal and an 
increase in shoreline vegetation.  It has not been shown that a 50-foot 
buffer will improve water quality over a 25-foot setback.   
 
Non-point source runoff from the city’s storm drains should be 
measured and addressed.  All rules and regulations should be 
monitored and evaluated to determine if they are effective.   
 
The mailer the city sent out to residents stated that very few existing 
structures would become nonconforming, but in reality every pier that 
has a walkway wider than four feet, platforms within 30 feet of the 
shoreline or in less than nine feet of water, platforms larger than 350 
square feet, walkway pilings larger than eight inches in diameter, 
pilings within 30 feet of the ordinary high water mark, non-graded 
decking, and lifts closer than 30 feet from the shoreline will all become 
nonconforming; that would mean the vast majority of the piers in the 
city.   
Bellevue’s dock code is duplicative; the city does not need to duplicate 
the regulations imposed by the Corps of Engineers, nor does it need to 
establish mitigation standards, which the Corps already does.   
The regulations with regard to repair and replacement make no sense 
in the real world.  Replacement is a form of repair and citizens should 
be able to properly repair their properties.  Restricting repairs to only 
part of a structure will lead to necessary repairs in future years.  Docks 
need to be maintained in order to both safe and useful.  Walkways 
should be designed to safely accommodate people; a three-foot 
walkway is unsafe and impractical for both children and adults.  The 
Washington Sensible Shorelines Association has been involved in the 
discussions with the city and the Commission.  Hopefully everyone will 
be able to work together in creating a sensible plan for the city that is 
not based on conflicting science, one that will truly improve the lakes 
and retain them as assets everyone can be proud of.  The sensible 
plan should be supported.   
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Bill Rahr lived on Phantom Lake since the late 1950s.  He voiced his support for 
the comments made by the Washington Sensible Shorelines 
Association representatives, and noted that there are many good points 
included in the draft Shoreline Master Program.  He particularly agreed 
with the notion of treating Phantom Lake differently from either Lake 
Washington or Lake Sammamish.  He provided the Commission with a 
packet of information that included a letter with comments made on 
behalf of the Phantom Lake Homeowners Association.  The packet 
included photographs and documents pertinent to the issues facing 
Phantom Lake.   
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Katherine Murray property was impacted by the work to update the critical area regulations, 
resulting in the loss of 25 percent of the property which can no longer be 
used for anything but must be maintained with native vegetation.  She 
said if the proposed Shoreline Master Program regulations go into effect, 
60 percent of the last remaining flat area of the property will be lost as 
well, leaving almost no usable property.  The requirement to plant tall 
trees in a grouping would only serve to block views for the neighboring 
properties.  She yielded the balance of her time to Ms. Lori Lyford. 
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Lori Lyford highlighted the principle of facilitating stewardship efforts that start with 
the shoreline property owners by fostering reinvestment that maintains 
existing shoreline ecological functions through adoption of user-friendly 
and predicable regulatory framework that is flexible and requires a 
minimum of technical expertise.  She suggested it would be better if 
revised to say to make easy the management and care of the shoreline 
by property owners by encouraging them to spend time and money to 
keep the shoreline healthy with rules that are understandable and 
helpful and without needing to hire experts to make it work.  The work 
produced by staff for the update is anything but understandable, helpful 
or encouraging.  The proposed Shoreline Master Program is irrational 
and inconsistent. 

 Lands that are designated residential make up the largest segment of 
the Bellevue shoreline, and the residential section of the draft document 
is 33 pages long and significant knowledge of the Shoreline Master 
Program is needed in order to understand the concepts.  In addition to 
the difficult cross-references and code layering, there are arbitrary 
requirements for setbacks, replacement values, and vegetative 
conservation area.  The matrix of mitigation is mindboggling.   

Staff have admitted that the proposed 50-foot setback was selected 
arbitrarily and without ecological justification.  The rule fails to recognize 
that the Bellevue shoreline is highly developed; it would retroactively 
make legally established homes nonconforming.  Additionally, 60 
percent of the first 25 feet of the proposed 50-foot setback must be set 
aside and planted with native vegetation.   

Homeowners would not choose to construct concrete bulkheads, riprap 
or other hard stabilization if not required to protect their properties.  
Properties with lawns that slope gently to the shoreline are highly 
desired.  Depending on the fetch, however, bulkheads and other 
measures are necessary to hold back the sloped shores of the lakes.  It 
has been stated that the Shoreline Master Program is necessary to 
improve shoreline habitat for salmon, but salmon do not care if 
structures are repaired to only 50 percent of their value; salmon do not 
understand value and never will.  Homeowners wanting to embark on a 
project will need anywhere between six and a dozen reports and 
permits; it will require expensive consultants from a number of different 
disciplines to navigate the labyrinth.   

The regulatory solutions proposed in the Shoreline Master Program are 
subjective, exhausting, and not supported by legitimate peer-reviewed 
science.  Over the course of the update process, the citizens have 
presented accurate data, case studies, and counterarguments that 
have all gone unanswered.  When the city has been confronted with 
credible evidence, the line of attack has simply shifted to a new front.  
Washington Sensible Shorelines Association has maintained a civil 
approach and a desire to work with the staff to reach reasonable 
solutions; the opposite behavior has been evidenced by the staff.  Staff 
have admitted they cannot provide an ecological justification for the 50-
foot setback or the vegetative conservation area, yet they have 
persisted in stonewalling the citizen participants, which indicates an 
unknown agenda.  Homeowners are being held hostage by the city 
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through regulations that force them to set aside portions of their 
properties to mitigate the undetermined impacts of personal use and 
maintenance of their buildings and land.  The stated goals can be 
accomplished through education, cooperation and the reasonable 
regulations laid out in the Washington Sensible Shorelines 
Association’s sensible plan.   

Recently a property owner reconstructed their dock.  The decision was 
made to do the right thing and mitigate a larger dock by removing a 
portion of the bulkhead and adding a gravel beach area.  The process 
took more than three years and cost double the original estimate of 
$125,000.  The permits alone cost more than $17,000, not including the 
hundreds of hours billed by the construction company for securing the 
necessary permits.  The process of updating the Shoreline Master 
Program should be used to rectify the development nightmare residents 
must endure in order to live and prosper where they choose. 
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The proposed residential regulations are irrational and inconsistent with the stated principles 
and SMP goals……..let’s take one of the principles for example  
 
“To facilitate stewardship efforts that start with the shoreline property owners by fostering 
reinvestment that maintains existing shoreline ecological functions through adoption of a user friendly 
and predictable regulatory framework that is flexible, and requires a minimum of technical expertise”   
 

Now here is the same principle plain language; “to make easy the management and care for 
the shoreline by property owners, by encouraging us to spend time and money to keep the shoreline 
healthy, with rules that we understand and are helpful, and without needing to hire experts to make it 
work.” 

We know what the original statement means, but the meaning is lost in the tedious language. 
Like the work produced by the staff in this update, it is anything but understandable, helpful or 
encouraging. Now that we understand the principle allow me to show how the proposed SMP is 
irrational and inconsistent. 

Lands that are designated residential make up the largest segment of the Bellevue Shoreline. 
The regulation section for residential alone is 33 pages and requires significant knowledge of the 
SMP to understand the concepts. In addition to the difficult cross references and code layering there 
are the arbitrary requirements of setbacks (50ft), replacement values (50%) or vegetative 
conservation areas (60%). The matrix of mitigation, things you must do, to be able to do what you 
want with your own property, is mind boggling. 

 

 

A 50 ft setback is not required by SMP law  

City of Bellevue staff admits that 50ft was selected arbitrarily and they cannot provide 
ecological justification. Again failing to recognize that the Bellevue Shoreline is highly urbanized and 
this rule would retroactively place legally established homes in non-conforming status. Within the 50ft 
proposed setback you are required to set aside 60% of the first 25ft and plant with native vegetation. 
This is another whimsical allotment. 

 

Remove 75% of bulkhead – get a 25 ft reduction  
 

Would a homeowner put in a concrete bulkhead, rip-rap, or other hard stabilization if wasn’t 
required to protect their property? The answer is not likely. The gentle sloping lawn to a sandy beach 
is the highly desired shoreline. Depending on the fetch to your shoreline, bulkheads and hard 
stabilization are the elements necessary to hold back the sloped shores of our lakes.  
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Routine Maintenance/Repairs are allowed provided they don’t exceed arbitrary “50% of 
replacement value” threshold.  

 
We are told that the reason the SMA and SMPs are necessary, is to improve shoreline habitat 

for salmon. Salmon don’t care if the structure is repaired to 50% of value or to 100% of value. Salmon 
don’t understand “Value”, Salmon never will. 
 

Before you get started on your project, you will need anywhere from six to a dozen different 
reports and permits. This is another labyrinth requiring consultants; be they hydrologists, geologists, 
biologists, engineers and mitigation experts.   

 

The regulatory solutions proposed in the SMP are subjective, exhausting and not supported by 
legitimate peer reviewed science. Over the course of the update, citizens have presented accurate 
data, case studies, and counter arguments that have gone unanswered. When the City is confronted 
with rational evidence, the line of attack merely shifts to a new front. Throughout our engagement with 
the City, the WSSA has maintained a civil approach and the position that we desire to work with the 
staff, to reach reasonable solutions. We have heard and witnessed the opposite behavior on the part 
of staff; the science doesn’t matter, staff has admitted they cannot provide ecological justification for 
setbacks and vegetative conservation areas. Yet they persist in stonewalling the citizen participants, 
which would indicate an unknown agenda. 

Shoreline homeowners are being held hostage by the City of Bellevue. Through regulations 
that force them to set aside portions of their property to mitigate the undetermined impacts of 
personal use and maintenance to their buildings and land.  

The stated goals can be accomplished through education, co-operation and the reasonable 
regulations laid out in the WSSA Sensible Plan. 

 

Laurie Lyford 

9529 Lake Washington Blvd NE 

Bellevue, WA 98004 
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Stated Principle
To facilitate stewardship efforts that 
start with the shoreline property 
owners by fostering reinvestment that 
maintains existing shoreline ecological 
functions through adoption of a user 
friendly and predictable regulatory 
framework that is flexible, and requires 
a minimum of technical expertise;
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Same principle in basic terms

To make easy the management and 
care for the shoreline by property 
owners, by encouraging us to spend 
money and time to keep the shoreline 
healthy, with rules that we understand 
and are helpful, and without needing 
to hire experts to make it all work.
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A 50 ft setback 
is not required by SMP law
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Remove 75% of bulkhead 
get a 25 ft reduction 
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Routine Maintenance/Repairs
are allowed provided they “50% 
of replacement value” threshold. 
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Homeowners are the best 
stewards of the local 

shoreline. 
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Tom Schaffer,  the shoreline citizen input process is a perfect example of a bad policy 
becoming destructive.  The city did not change the rules for citizen 
participation, but it did change how the city should use and interpret 
them.  When the new interpretations were not challenged or understood, 
they became the new norm and the city’s expectation for future products.  
Placing all shorelines into the category of critical areas was accepted, 
and restoration plans based on illegal rulings followed.  The city then 
enforced the illegal rulings.  Staff lied to the citizens for four years by 
telling them there would be no major impacts to private property.  The 
Council determining that the Planning Commission should serve as the 
citizen advisory committee eliminated any real process for the citizens to 
help draft policy.  No independent peer review was done to verify the 
purported facts.  All of that was deemed acceptable to the city.  The city 
eliminated citizens from the process, constructed a closed-ended process 
instead, crafted rules based on illegal practices, and created an unfair 
advantage, all of which is a textbook definition of fraud.  The city is 
systematically crushing the rights of the people and exterminating the 
liberties of the people with extensive rulings that are highly questionable, 
not required, based on illegal practices, and all without the representation 
of the people it serves.  The shoreline process is a broken promise to the 
people.  It is about the city working against its citizens, and it is about 
trickery, deceit, exclusions and extortion.  The proof is in the draft that no 
one can understand.  In the end, the product will take away rights and 
steal property.  Approval of the draft will give the city everything it wants, 
will throw citizen rights under a moving bus, and will give all the citizens 
the shaft.  The inequities can be corrected by: taking a serious look at the 
sensible plan alternative, which is clear and readable and addresses the 
issues in a straightforward manner; by following the existing instructions 
for real citizen participation in city projects and shoreline updates; and by 
reading the papers written by the founding fathers who also were fed up 
with not having representation.  The Bill of Rights sets limits on what 
government can and cannot do in regard to citizen freedoms; it trumps 
the staff and is the definitive instruction book on government limits.  The 
Commission has the freedom not to accept the draft as presented by the 
staff; it can stand up and make the necessary revisions.   
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Tom Mearing,  voiced his support for the Washington Sensible Shorelines Association 
sensible shoreline plan.   

 

Draft SMP Comment #49 - Tom Mearing 
May 25, 2011 Verbal Testimony

Comment #49

hbedwell
49.1



Draft SMP Comment #50 - Jim Cherberg 
May 25, 2011 Public Hearing

Comment #50

hbedwell
50.1



Draft SMP Comment #50 - Jim Cherberg 
May 25, 2011 Public Hearing

Comment #50

hbedwell
50.250.350.450.550.650.750.850.950.10



Draft SMP Comment #50 - Jim Cherberg 
May 25, 2011 Public Hearing

Comment #50

hbedwell
50.11



Jim Cherberg,  suggested eliminating all maritime activity on Lake Washington to help 
restore the ecological balance of the lake.  He allowed that such an action 
would be preposterous, just as many of the proposals brought forward by 
the planning department.  He said he had a personal experience with the 
planning department that began in March 2008 involving an effort to 
subdivide his property.  The experience was not pleasant.  While some of the 
staff were very competent, others overzealously overstepped their bounds 
while supposedly representing the general public, shoreline property 
owners, and the best interests of the future of Lake Washington.  He said he 
was informed that he would be required to place a 25‐foot setback of the 
100‐foot‐wide property into a conservation tract, though the purpose for the 
requirement was not explained other than to say it was recently passed 
code.  The requirement was a clear usurpation of property, which is defined 
as taking possession without legal claim or right.  A land use attorney was 
enlisted to rebut the position of the planning department, but his services 
were terminated when he acted only a mouthpiece for the department.  
Capitulating to the department’s demands was the only way to move 
forward, even though it was not right.  The project only grew more and more 
complicated as it was handed back and forth among planners; as one 
request was satisfied another would be made.  After consulting the county 
assessor with regard to what would happen to the property, it was learned 
that it would go away.  At the last hour an attorney was found who had the 
gumption to tell the city they could not do what they were demanding, that 
the conservation tract was illegal in that it had not yet been approved by the 
Department of Ecology.  After tens of thousands of dollars having been spent 
unnecessarily, a settlement was reached.  During the Shoreline Master 
Program update process the Commission has heard from staff and supposed 
experts about things such as best available science and the benefits of 
woody debris in the water.  Pretty pictures of alpine lakes without homes on 
their shores were shared in an attempt to compare alpine lakes with urban 
lakes, which was both misguided and impractical.  Dead trees in the water 
will become safety hazards, for which the city will be indemnified.  The draft 
has changed “conservation tract” to “native vegetation preserve,” but it still 
does not explain that homeowners will essentially be losing their properties.  
It is not true that a beach discourages geese from coming up onto a lawn if 
no bulkhead exists in between.  The bottom line is that the preponderance 
of the proposals in the draft Shoreline Master Program are far too utopian to 
achieve.  The Commissioners were asked if they were not impressed by the 
commonality of the objections to the plans being proposed in the Shoreline 
Master Program; the shoreline property owners are in agreement.  What the 
real agenda of the planning department is has not been clearly outlined.  It 
appears to think it is the sole conservator of Lake Washington.  Shoreline 
residents are not opposed to regulations that are fair, objective and 
balanced.  The community’s vision for shoreline management should be 
reflected in the Shoreline Master Program.  The process has evidenced an 
inherent mistrust between citizens and the government.  Taxpayer dollars 
are being spent to oppose the very citizens who pay them, and the citizens 
are having to pay even more to oppose the city.   
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Michelle Parks,  she and her family take a lot of walks in the area of Phantom Lake.  Recently 
during a midday walk a very large coyote was spotted; the animal was the 
size of a full‐grown German shepherd and was only about 20 yards away and 
was not intimidated by humans.  A neighbor who often walks his dog has 
seen coyotes traveling in packs in the area.  A recent article in the Bellevue 
Reporter talked about what to do if coyotes, cougars or bears are 
encountered in the neighborhoods, and talked about how small children are 
an easy target.  Beavers are also a problem as they have the goal of blocking 
Phantom Lake’s only outlet, which can cause flooding.  A recent article in the 
Seattle Times talked about a young bear that was wandering between two 
Bothell schools, which caused the schools to go into lockdown and cancel all 
activities.  The draft Shoreline Master Program proposes no fences down to 
the water, which is unreasonable because if problems with wild animals 
continue or get worse it will not be possible for shoreline property owners to 
protect their families.  The restoration plan policy PL‐2 proposes beautifying 
the manmade inlet drainage ditch that comes from the polluted landfill’s 
detention pond.  There are higher priorities the money should be spent on.  
Policy PL‐3 directs the city to acquire lakefront properties as they become 
available and to establish on them conservation easements, which is exactly 
what local property owners do not want to see done.  There are many 
retirement‐age residents on Phantom Lake and it is scary to think of the city 
buying up their properties over time and creating habitat that will only 
encourage inappropriate wild animals.  It would not be wise to lead a pack of 
coyotes or cougars into downtown Bellevue, nor is it wise to encourage the 
animals to live in neighborhood backyards where children play.  Policy PL‐7 is 
a better idea.  Over 90 percent of the shoreline residents, as well as all but 
one of the outlet residents, are opposed to PL‐2 and PL‐3 and are in favor of 
PL‐7 which proposes transferring inlet restoration efforts to the outlet where 
erosion has always been recognized as a problem.  Several residents have 
recently had their dogs attacked and bitten by coyotes in their backyards.  
Cats have also been disappearing.  It would appear the number of wild 
animals is increasing and they are getting bolder.  The only logical and 
responsible thing to do is to take actions to discourage the inappropriate 
predators in the neighborhoods, not to encourage them with conservation 
easements and wildlife corridors.  Hopefully no child will be harmed or killed 
before preventive action is taken.  She voiced her support for the 
Washington Sensible Shorelines Association sensible plan and presented the 
Commission with petitions opposing PL‐2 and PL‐3 and supporting PL‐7.   
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Jim Mackey,  he serves as commodore of the Lake Sammamish Yacht Club.  He said 
the sensible shoreline plan is only 20 pages long, whereas the draft 
Shoreline Master Program is 350 pages long.  He suggested that there 
is no way property owners should be expected to read and 
understand 350 pages of regulations in order to determine what they 
can and cannot do with their properties.  Demanding that every 
resident spend a week reading 350 pages of obtuse legalese is prima 
facie evidence of the unreasonable amount of regulation on 
homeowner properties.  It will take specialists to interpret the code 
while city planners battle back with controversial elements from 
somewhere else in the code.  The regulations are so complex city staff 
has resorted to mailing out cartoons that attempt to explain them.  
The 20‐page alternative makes far more sense and has far greater 
clarity.  The Commission should demand that the regulations be 
reasonable and take up no more than 30 pages.  The fact is it will not 
be the cartoons that will be approved but the 350 pages of gibberish 
and doubletalk that only planners and hire experts will be able to 
interpret.  If it takes 350 pages to spell out the regulations, there is 
more being restricted than is shown in the 19 pictures.  Even in the 
staff summary it is evident that the regulations are misconceived, not 
thought through, unclear, and will be either ignored or battled by the 
citizens in perpetuity.  Picture 2 depicts a boat lift and states that it 
must be in at least nine feet of water.  The fact is that most boat lifts 
on the lake are not in water that deep.  If a list must raise a boat 
under the three feet minimum, to be out of waves and water, 
particularly given the variable water levels over the ordinary high 
water mark, a 12‐foot boatlift is needed on the shoreline and 16 feet 
on the lake line.  Another ten feet is need for a boat to be able to go 
above it.  That would mean a 26‐foot high structure from the lake 
floor.  The width of the structure will need to be the width of the 
cradle, or six to eight feet wide.  The structure will be hit with four‐
foot waves.  The regulation simply will not result in a safe structure.  
In most instances it is not possible to get to water nine feet deep 150 
feet from the shore, so all boat lifts will be essentially banned.  Such 
lack of awareness and technical incompetence on the part of the staff 
will result in unintended consequences and years of lawsuits which all 
taxpayers should object to.  The pictures describe natural bulkheads.  
The logs in picture look natural and are heavy, but wood floats and 
cannot serve as a bulkhead for waters that flow over them.  When 
most needed, during record high waters and with four‐foot storm 
waves, the logs will become battering rams smashing the shoreline, 
smashing docks, and smashing homes at lower elevations.  
Homeowners who actually comply with the regulation will be told to 
release the city from liability for any damage the required solution 
creates.  Broken rock is the alternative depicted in Picture 6, but a 
field of sloped broken rock and boulders is very dangerous to climb 
over.  A boater could not pull a rowboat or catamaran over the rock 
without destroying the hull.  The dock layout limitations simply will 
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not be safe to use for any reason.  The 350 pages of regulations are 
full of bad law which has not been tested or thought through.  If 
enacted, the number of pages will only grow as it gets amended and 
interpreted.  The book of regulations will only ensure a lifetime of full 
employment for those who are expert at interpreting it.  The 
regulations will result in property rights being taken away without 
compensation.   
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Mr. Vic Bishop  one of the eight engineers who signed on to the letter previously submitted to 
the Commission.   
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Ms. Jill Moore Support for the testimony provided and indicated her appreciation for the Bill of 
Rights.  She yielded her time to Mr. Brian Parks.   
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Brian Parks  spoke as vice‐president of the Phantom Lake Homeowners Association and 
official Shoreline Master Program representative.  He noted that he also is a 
Washington Sensible Shorelines Association executive board member.  He 
said he has regularly attended Planning Commission, Environmental Services 
Commission, Eastgate/I‐90 CAC, Parks and Community Services Board 
meetings, as well as Phantom Lake‐specific staff and City Council meetings 
since September 2009.  It was at that time he began a thorough investigation 
of the history of the lake and flooding matters pertinent to updating the 
Shoreline Master Program.  He indicated his support for the sensible plan 
produced by Washington Sensible Shorelines Association.  Unlimited 
permitted inflow to Phantom Lake, combined with blocking of the natural 
outflow towards Larson Lake, and lack of maintenance along the only outlet 
channel, which is a manmade ditch, has led to both increased average lake 
levels and a higher ordinary high water mark; the increase has averaged 12 
inches since the 1990 restoration plan actions on the weir and the berm.  
Given the gradual kettle lake shorelands, the increased lake levels causes a 
shift of up to 75 horizontal feet in the reach on some properties in the 
Shoreline Master Program regulatory shoreline overlay district, which is 200 
feet from the ordinary high water mark.  Property has been lost due to the 
etching action of elevated water and waves, and there has been an 
advancement of wetland plants and saturated soil conditions.  Other 
damaging consequences include destruction of shoreline vegetation, the 
killing of mature and younger trees due to root rot, threats to homes and 
safety, loss of usable property, and nutrient loading of phosphorous‐
sensitive water quality.  The increased lake level could also put some 
properties entirely within the 110‐foot critical areas buffer, rendering them 
locked in and undevelopable.  Given that over 75 percent of the water 
budget for Phantom Lake comes from the six‐foot pipe coming from the 
detention pond for the old landfill, most of the polluted waters should be 
redirected away from the lake to proper treatment.  Pond A, which was 
designed and specified for detention use, is being told merely as a water 
quality pond; it does not absorb the brunt of the storms, and its valves are 
wide open.  Residents have been complaining regularly for decades about 
the problems, starting with the development of the former Eastgate airfield 
property in 1980.  At that time construction silt muddied the waters of 
Phantom Lake, and regular and prolonged flooding followed the 1990 
restoration actions.  Utilities has had unsatisfactory responses and excuses in 
the past to the concerns of the residents.  A 1972 streams report 
recommended an economical lake and stream stormwater conveyance that 
included an outlet control structure on Phantom Lake’s outlet as a detention 
site.  The 1976 master drainage plan recommended the same.  A 1984 city 
staff memo indicates Phantom Lake was in fact designated as a detention 
site or reservoir, and the intention of raising the lake level was cited.  In 1990 
the Phantom/Larson lakes restoration project, installed the adjustable weir, 
though residents were told it was for the control of algae.  The 
recommended culvert expansion and grading of the outlet channel, 
however, was never done.  Residents have been told that the lake is private 
and that its outlet is on private property, and that therefore policies prevent 
public funds from being used for maintenance.  The fact is the city owns over 
25 percent of the abutting property for use as parks, there is public access to 
all the lake waters, and the lake is being used for stormwater conveyance 
and detention as part of the municipal MS‐4 system.  In collaboration with 
staff, several policies have been brought forward that the Phantom Lake 
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homeowners support.  The policies include setting the ordinary high water 
mark at a maximum weir height setting of 260.7 NAVD.  The city is looking 
into pursuing a state grant in conjunction with the parks department to 
clean and restore the outlet channel.  Besides regular flooding, other 
contributors to elevated phosphorous levels in Phantom Lake include 
increased shoreline vegetation and large woody debris. 
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Matt Wimmer spoke representing Sambica camp.  He said the camp is concerned that the 
proposed Shoreline Master Program will have a huge impact on the children 
served by the camp.  Sambica believes in conservation and preservation of 
the lake.  However, under what is being proposed the camp would lose the 
ability to adequately serve the children, many of whom are parentless, are 
from lower‐income households, and do not have the comfort and security 
advantages that so many take for granted.  If the camp loses its ability to 
provide fun and safe activities, including water sports and recreation, many 
of the children will be lost in the system.  Sambica provides unforgettable 
experiences for children from a variety of backgrounds through an 
environment of love, empathy and mentorship.  A redraft of the Shoreline 
Master Program should be produced, but one that will not be at the expense 
of the children.   
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David Radabaugh‐
DOE 

He acknowledged the work done by the staff and Commission as well 
as the work done by the citizens.  Much that is in the draft Shoreline 
Master Program works well and covers the issues that must be 
addressed.  With regard to vegetation conservation, he 
acknowledged the framework of replacing the existing critical areas 
ordinance buffer with a setback and vegetation conservation area.  
The Department of Ecology can support the concept; it has been used 
in other jurisdictions and involves the use of the shoreline as well as 
the conservation of vegetation and ecological functions.  Within the 
vegetation conservation area for Lake Washington and Lake 
Sammamish, the 25‐foot area, there is a provision for the shoreline 
residential areas that 40 percent of the area does not need to be part 
of the revegetation effort.  It is perfectly understandable that areas 
are needed for access to the shoreline and to piers and docks for 
recreation along the shoreline, but allowing up to 40 percent of the 
shoreline to not be vegetated may not be adequate.  Within the 
Shoreline Master Program there is a provision for reducing the 50‐
foot setback, but the reduction revisions are substantially larger than 
those included in the Kirkland Shoreline Master Program; those 
provisions will need to be carefully reviewed.  The pier and dock 
standards also need to be carefully reviewed.   
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Jerry Baruffi,   pointed out that the previous speaker had called for reducing the 40 
percent allowed to be non‐vegetated but had not submitted any 
scientific evidence supporting the statement.  He said he has been a 
lakeshore resident since 1961 and currently lives on the shores of 
Meydenbauer Bay.  The stormwater discharge into Meydenbauer Bay 
is silting up the bay.  Chemicals have been put into the bay to reduce 
the milfoil problem, but that will need to be done again next year.  The 
real problem is silt is coming down the stream from upland buildup 
and is filling up the bay; no one is addressing that issue.  The boat tour 
given early in the update process did not loop into the south end of 
Meydenbauer Bay; if it had, it would have run aground because of the 
silt buildup.  The properties surrounding the bay are residential and 
the ideas put forth by the staff have been to change the nature of the 
bay.  The notion of including 14 transient moorage slips will create a 
large turnover of boats at all hours of the day and night.  In Portage 
Bay near the University of Washington there is a boat storage facility 
that can hold up to 580 boats; many of those boats will be going into 
Meydenbauer Bay so their owners can visit the restaurants, and that 
will totally change the nature of Meydenbauer Bay from a quiet 
residential bay to a commercial character.  The shoreline owners 
would like to know why the consultants hired by the city were chosen 
and why they came up with the most restrictive rules.  It is time for the 
people who live on the bay to open their wallets to hire different 
consultants to voice a difference of opinion.   
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Cheryl Eberling   has lived in her home on one lot on the east side of Phantom Lake 
since 1967, and subsequently purchased three additional lots, one of 
which is a lakefront property.  She said the lakefront property was first 
used to grow a garden, and at the time the water in the lake was clear 
and was good for swimming.  That is no longer the case: the water is 
polluted with a variety of chemicals and pollutants.  Over the years the 
property owners have watched with dismay as city decisions have 
resulted in the lands around the lake being flooded and property 
values diminished.  In 1977 a new structure was constructed on the 
site of the new home; it is still there, however it now is sometimes 
within five feet of the edge of the lake.  Four feet of the property has 
disappeared into the lake.  The city says the weeds must be mowed 
and picked up with a certain size hand tool; certain weeds must be 
pulled out.  Now the proposal is to increase the setback and buffer and 
to plant more vegetation.  Conditions on the property would not even 
permit 500 square feet to be added to the house.  The lakefront lot is 
completely swamped, and the other two vacant lots will be impacted 
by the new setback from the increased water level to the point of 
making any construction on the lots impossible.  The city allows runoff 
from the street to flow onto one of the lots from where it flows to 
lakefront lot and then into the lake.  There is a real possibility that the 
entire value of the properties will be lost.  She indicated her 
wholehearted support for the Washington Sensible Shorelines 
Association sensible plan.   
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Cherlynn Houston,   Ms. Ebertine’s oldest daughter and has lived in Bellevue for 44 years.  
She said she can remember spending many hours swimming and 
floating in the lake with siblings and friends, and sleeping in the front 
yard or around a campfire.  Since that time, the city seems to have 
determined that Phantom Lake should serve as a holding pond for 
surrounding area office parks, old landfills and new developments.  
On top of adding an enormous water inflow on a regular basis, the 
city has also built devices to restrict the drainage of the lake.  The 
average level of the lake is at least two feet higher than its historic 
levels.  The fire pit on the waterfront property is totally under water.  
No one is able to sleep under the decades old pine tree because the 
tree recently fell over due to the high water levels; the tree used to 
be well away from the edge of the water.  The concern is that the 
weeping willow tree will be the next to go, followed by the old pear 
tree and then the fir tree.  When the pine tree fell the ground was so 
saturated that the hole it left in the ground was filled with water for 
many months.  All that remains is far less shoreline for the remaining 
trees and other foliage.  The city should allow for the construction of 
a reasonable bulkhead to protect what is left of the fast‐eroding 
shoreline from the unnaturally high lake water level.   It is unknown 
why the city should dictate what foliage must be provided by 
homeowners when it is the city’s actions that have resulted in the 
loss of the more important and slower growing large trees around 
the lake.  The regulations and actions imposed by the city in the past 
have caused and continue to cause serious damage to the lake and 
the lakeshore properties.  It is difficult to believe that the planned 
setbacks and removal of bulkheads will address the real threats to 
the lake, such as the unnaturally high water level and contaminated 
runoff flowing into the lake.  It would be good to know if the 
recommendations for the shorelines have been implemented in 
other areas with positive effects.  Experts have given bad advice in 
the past; the current algae problem did not exist before an expert 
convinced the city that the lake needed an aerator.  She voiced 
support for the Washington Sensible Shorelines Association sensible 
plan.  Recently a dog playing in the yard of her mother’s home was 
attacked by a coyote, and that has increased concerns for the 
grandchildren and great grandchildren who visit the property, 
especially if additional vegetation must be planted. 

 

Draft SMP Comment #60 - Cherlynn Houston 
May 25, 2011 Verbal Testimony

Comment #60

hbedwell
60.760.860.9

hbedwell
60.1160.12

hbedwell
60.10



Mike Anson 

 

Became a citizen of the United States in November 2010.  He said he 
made the choice voluntarily in part due to his belief in the government 
of the country.  The Commission is part of that government and as such 
as a responsibility to the people.  From what has been said it can be 
concluded that the Commission is either party to or is acting as a 
bulldozer not listening to fact, reason, or the will of the people.  A 
democracy cannot be run if elected officials do not listen to those who 
elected them.  The Commission has the responsibility to do the right 
thing.   
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Lt. Col. Jeff 
Hancock  

Thanked the Commission for its service to the community, and the staff for the work 
done in creating the draft Shoreline Master Program.  He said he hoped everyone 
would be open to the notion of making changes to the draft in light of what the public 
has said.  He pointed out that by adopting a new ordinary high water mark, many 
structures that were measured against the previous ordinary high water mark may 
become nonconforming.  Many of those structures are already facing erosion issues.  If 
a new and higher ordinary high water mark is to be adopted, the citizens who have 
bulkheads protecting their properties should be allowed to keep and maintain them, 
and even increase their height, without onerous restrictions. 
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From:   Helland, Carol
Sent:   Thursday, May 26, 2011 11:02 AM
To:     Shorelines
Cc:     Bedwell, Heidi; Inghram, Paul
Subject:        FW: Request to Exempt Phantom Lake from New SMP Regulations

From: Ilana Long [mailto:ilanalong@hotmail.com]  
Sent: Wednesday, May 25, 2011 8:51 PM 
To: Helland, Carol 
Cc: Brian Parks; Steve Blatt 
Subject: Request to Exempt Phantom Lake from New SMP Regulations

To: Carol Helland 
Land Use Director 
City of Bellevue 
 
I attended the SMP hearing this evening, but was unable to share my testimony, as so many people were 
waiting to speak!  I agree with the many speakers who were concerned that the SMP would infringe on their 
rights as homeowners. 
 
Mostly, I would like to agree with one of the Phantom Lake residents who spoke and stated that Phantom 
Lake should be exempt from the new SMP regulations.  We do not have salmon in the lake, we are not a 
lake with motorized boats, and many of our lake's features are so different from that of the other two 
Bellevue lakes that we should have our own separate Phantom Lake SMPs.  Additionally, if we have to plant 
deciduous trees on our properties, ultimately, more algae would be produced by the lake, and we already 
have plenty of algae.  
 
Additionally, on another note, Phantom Lake needs it's own dock regulations and permit process.  Many of 
the reasons behind the current process apply to the other lakes but not to us.  Our docks are recreational; 
for swimming only.  We do not moor boats, nor do we have motorized boats. 
 
My children and I swim in this lake every summer.  I want to preserve its beauty and keep it unpolluted, 
and am much more concerned about how building and construction in Bellevue creates runoff into the lake.  
 
Our lake is small, but the residents here feel strongly about preserving our rights, as well as maintaining a 
safe and ecologically sound environment.   
 
Many thanks for your time and consideration. 
 
Sincerely, 
Ilana Long and Steve Blatt 
16170 SE 16th St. 
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From:   Ziegler, Ellie [ellie.ziegler@soundtransit.org]
Sent:   Thursday, May 26, 2011 10:28 AM
To:     Paine, Michael
Subject:        SMP letter from Sound Transit
Attachments:    Bellevue SMP public hearing comment letter_052311.pdf

Hi Michael,

Good seeing you last night.  Hope you got out of there before midnight.  As promised, for your 
information attached is the letter we sent to Carol Helland regarding the draft SMP.  

Take care, 

Ellie Ziegler
Sound Transit - Environmental Planner
Office: (206) 398-5135
Cell:  (206) 898-6628
email: ellie.ziegler@soundtransit.org
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