CITY OF BELLEVUE
DEPARTMENT OF PLANNING AND COMMUNITY DEVELOPMENT
ENVIRONMENTAL COORDINATOR

450 — 110" Avenue NE

BELLEVUE, WA 98004

NOTICE OF ACTION

Notice is given under SEPA, RCW 43.21C.080, that the CITY OF BELLEVUE took the action described in (2) below
on March 24, 2016.

1. Any action to set aside, enjoin, review, or otherwise challenge such action on the grounds of noncompliance with the
provisions of chapter 43.21C RCW (State Environmental Policy Act) shall be commenced on or before April 14, 2016.

2. Description of agency action: Notice of Action for the Determination of Non-Significance (DNS) for the Downtown
Park — Complete the Circle, Inspiration Playground & 1997 Downtown Park Master Plan Update. The final decision of
the City on the DNS was issued on March 11, 2016, following an administrative appeal of the DNS to the City Hearing
Examiner.

3. Description of proposal: This action is for a Threshold Determination under the State Environmental Policy Act
(SEPA) regarding the Downtown Park Complete the Circle and Inspiration Playground projects. In addition, the
Threshold Determination also includes a concurrent programmatic review of the 1997 Downtown Park Master Plan
Update, which supports both the Complete the Circle and Inspiration Playground improvement projects. The City of
Bellevue is now hereby issuing the associated Clear and Grade (14-147761-GD) permit to begin construction of
the Complete the Circle improvements in the Downtown Park.

4. Location of proposal: The Bellevue Downtown Park is located within Downtown Bellevue and is bordered by NE
4™ Street to the north, 100" Avenue NE to the west and NE 1 Street to the south. Addresses for the park property(s) are
as follows: 131 103" Avenue NE, 10001 NE 4" Street, 10201 NE 4™ Street, 204 100" Avenue NE and 210 100"
Avenue NE.

5. Type of environmental review under SEPA: Determination of Non-Significance (DNS). This DNS was issued by
the Development Services Department on August 6, 2015. Following an administrative appeal on the DNS, the final

determination of the City was issued by the Bellevue Hearing Examiner on March 11, 2016.

6. Documents may be examined during regular business hours at Bellevue City Hall, Development Services Department,
Public Records, 450 110™ Avenue NE, Bellevue, Washington.

7. Name of agency, proponent, or applicant giving notice: City of Bellevue, Development Services Department.
8. This notice is filed by Carol V. Helland, Environmental Coordinator:

. /
Signed: Q AL (L ‘/HM-‘ ,LQ__

Date of Notice: March 24 and March 31, 2016
Appeal: Pursuant to the provisions of Ch. 36.70C RCW. appeal period to Superior Court ends April 14, 2016

This Notice of Action may be withdrawn at any time if the proposal is modified so that it is likely to have significant adverse
environmental impacts; if there is significant new information indicating, or on, a proposal’s probable significant adverse
environmental impacts (unless a non-exempt license has been issued if the proposal is a private project): or if the DNS was
procured by misrepresentation or lack of material disclosure.
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Before Hearing Examiner
Gary N. McLean

BEFORE THE HEARING EXAMINER
FOR THE CITY OF BELLEVUE

In the Matter of the Appeal by

VANDER HOEK CORPORATION, AAD 15-71

of a SEPA DNS issued by the City’s Land Use FINDINGS OF FACT,

Director for the Bellevue Parks Department CONCLUSIONS OF LAW AND
Proposal known as the “Downtown Park- DECISION

Complete the Circle, Inspiration Playground &
1997 Downtown Park Master Plan Update”
located in the City of Bellevue, Washington

DSD File No. 15-107579-LM

N N N N N N N N N N N N

I. SUMMARY OF DECISION.

The Vander Hoek appeal is denied. The Determination of Non-Significance (DNS)
is affirmed.

I1I. PROJECT PROPOSAL.

The Proposal addressed in the challenged DNS is from the Bellevue Parks and
Community Services Department and is known as the “Downtown Park-Complete the
Circle, Inspiration Playground & 1997 Downtown Park Master Plan Update”

The full Proposal includes two “Project-Level” reviews, in this case two park-
improvement projects: a) “Complete the Circle”, which will do just that — complete the
circle as the park was initially designed, finishing the southeast portion of the “pie” as it
was sometimes called, by removing a parking lot area, continuing the water feature that is
presently only % of a full circle, and installing a terraced grass slope, seating walls, and an
event space with a stage area; and b) “Inspiration Playground”, which will replace an
existing, somewhat dated playground, in the southwest corner of Downtown Park, with a
new playground that includes a number of features and equipment designed to
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accommodate children of all abilities, including caregivers. These projects will require
elimination of a parking lot in the Park’s southeast area, necessitating certain upgrades,
changes, and additional spaces in the parking lots on the west and southwest portions of the
park. (More detailed project descriptions can be found in the DNS, on pages 2-4, and on
page 3 of the SEPA “project” checklist).

The Proposal also includes a “Programmatic (Non-project) Review” of the City’s
1997 Downtown Park Master Plan Update. In 1985, the City issued a full Environmental
Impact Statement, prior to adopting the design now generally reflected in Downtown Park.
Two major phases of the Park were constructed during projects that began in 1986 and
1990. In 1997, after creation of a Citizens Advisory Committee and months of meetings,
involving work with consultants who developed the original design and construction
phases, the Committee generated the Update, which was adopted by the City Council in
June of 1997. While commencing review for the Complete the Park and Inspiration
Playground projects, City staff discovered that the 1997 Master Plan Update process did not
include a formal SEPA environmental review. To remedy the situation, the current
“Proposal” expressly includes a programmatic (non-project) environmental review of the
Downtown Park Master Plan Update. (Testimony of Ms. Helland and other City witnesses,
DNS, pages 2, 3, 26 and 27).

III. PROCEDURAL BACKGROUND.

This is an appeal of a SEPA Determination of Non-Significance (DNS) issued by
the City of Bellevue for the Parks Department’s “Downtown Park — Complete the Circle,
Inspiration Playground and 1997 Downtown Park Master Plan Update,” issued on or about
August 6, 2015.

A SEPA DNS is a “Process II” decision, made by the City’s Environmental
Coordinator. 20.35.015.C. Process II matters may be appealed to the City’s Hearing
Examiner. LUC 20.35.250.

On or about August 20, 2015, the Vander Hoek Corporation (VHC) submitted a
timely appeal of the SEPA DNS, with a 7 page appeal statement, that generally complied
with applicable procedural and content requirements found in city codes and rules of
procedure for the Hearing Examiner’s Office. A copy of the appeal and the SEPA
threshold determination at issue is on file at the Hearing Examiner’s Office.

The matter was assigned to the undersigned Examiner, and an initial Pre-hearing
Conference occurred on September 29, 2015. The Prehearing Order issued thereafter
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confirmed that neither respondent raised any procedural objections to prevent this appeal
from moving forward.

Parties of Record, Counsel:

The parties to this appeal and their counsel of record are: the Vander Hoek
Corporation (“VHC”), the appellant in this matter, represented by Aaron Laing, from
Schwabe, Williamson & Wyatt, P.C.; Respondent City of Bellevue, Development Services
Department, Land Use Director, represented by Assistant City Attorney, Catherine Drews;
and Respondent/Project Proponent City of Bellevue, Parks and Community Services
Department, represented by Assistant City Attorney Cheryl Zakrzewski.

Issue Presented:

Whether the Director’s SEPA DNS threshold determination is supported by a
preponderance of the evidence?

Burden of Proof, Substantial Weight Given to Director’s Decision:

The appellant, Vander Hoek Corporation, bears the burden of proof to establish that
the challenged SEPA threshold determination is not supported by a preponderance of the
evidence. LUC 20.35.250.F. The same provision of the City’s Land Use Code mandates
that the Hearing Examiner “shall accord substantial weight” to the decision challenged in
this appeal.

Hearing Dates:

The appeal hearing spanned some or all of ten days in the month of January,
beginning on January l2th, continuing on January 13, 14, 19, 20, 21, 22, 27, 28, and 29,
2016, at Bellevue City Hall, in the Council Chambers, where the room was open to the
public or others who sat in the room as various witnesses provided their testimony under
examination by counsel for the parties.

IV. RECORD.

A list of the complete set of the documentary evidence included as part of the
Record is on file in the Hearing Examiner’s Office, at Bellevue City Hall.

Before the hearing, the City filed a motion seeking dismissal of portions of the appeal,
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providing legal arguments and support for their position. The appellant responded, and
reply briefs were filed as well. The Examiner received oral arguments from counsel, and
denied the City’s motion. Consistent with the Prehearing Order, the City submitted a 38
page “Response” to the appeal, dated December 18, 2015. The detailed appeal statement
from the appellant, their multiple SEPA and other written public comments, the 32 page
Determination of Non-Significance that is the subject of this appeal, and prehearing
briefing filed by the parties, are all among the thousands of documents included as part of
the Record that provide a comprehensive summary of the legal, procedural, and factual
positions of the parties.

During the appeal hearing, all witnesses testified under oath, and hearing
proceedings were digitally recorded. Counsel worked together to coordinate witness
schedules and presented well-organized exhibits and sworn testimony in support of their
respective positions. All of the party representatives, attorneys and their assistants working
on this appeal are deserving of commendation for their thorough and professional approach
demonstrated throughout the course of the hearing process. The issues may appear dry to an
outsider, but emotion, sincere dedication, and a thoughtful spirit of commitment to what
each person viewed as the best interests of the community was evident, throughout
testimony of witnesses, arguments by counsel, and interactions between participants.

The Examiner made several site visits to Downtown Park, the parking lots, the
surrounding streets, and portions of Old Bellevue in the weeks following the hearing.

There were 16 separate witnesses called to provide sworn testimony, and several of
those were recalled to testify more than once. The witnesses', dates of their testimony, and
a brief (non-exclusive) description of their testimony is provided below:

January 12" -

1. Laurie Tyler, Associate Land Use Planner for the City of Bellevue, lead planner
assigned to the applications addressed in the DNS on appeal. Ms. Tyler provided a
brief summary of the Proposal and elements that were included in the environmental
review process, summarized in Exhibit C-301.

2. Carol Helland, Land Use Director, Environmental Coordinator (SEPA
Responsible Official), for the City of Bellevue, holds delegation from Development
Services Department Director to exercise all authority given to the “Director” in the
City’s Land Use Code, including without limitation review and issuance of the SEPA

! Resumes for City employees and City consultants called to testify at the hearing are included in Exhibit C-
344.
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DNS on appeal in this matter. Ms. Helland was called as the appellants’ first witness,
where she was questioned regarding exhibits she relied upon in reaching her decision
that is on appeal, her professional background, experience, and authority as the City’s
SEPA Responsible Official, her scope of authority and limitations under SEPA, a
summary of the environmental review for the Proposal, how six parking studies were
considered before issuing the DNS, how she viewed the TENW (Read) parking study
as “irrelevant” because it failed to distinguish park-users from non-park users of
parking spaces in the Park, and how she based her determination on what she viewed
as typical, everyday, demand for park-user parking in the Park, outside special events
and the like; how the parking review does not consider “existing” parking for a
project site, only the proposed parking to serve uses on the site; and how the 85%
utilization figure is not a free-standing city parking policy.

January 13" —
2. Carol Helland, continued;

3. Pamela Fehrman, Project Manager for the City of Bellevue, Parks & Community
Services Department, responsible for multiple Parks Department Capital
Improvement Projects, including Inspiration Playground and other improvements to
Downtown Park, as addressed in the DNS at issue in this appeal. Mr. Laing called
Ms. Fehrman during appellant’s case in chief, to testify regarding her work on the
Proposal, her descriptions of new playground concepts and proposals in various grant
applications for funding that would aid in design or construction of improvements to
Downtown Park, and her work with the Bellevue Rotary to help finance development
of the Inspiration Playground;

January 14" —
3. Pamela Fehrman, continued;

4. Carl Vander Hoek, one of the appellants, Project Manager for the Vander Hoek
Corporation, called briefly to authenticate his Exhibit No. 160, and note differences
with portions of Ms. Fehrman’s testimony;

5. Robert Rose, owner/operator of Brant Photographers, local Bellevue family
business, past-President of the Bellevue Rotary Club; active in Bellevue Rotary
fundraising efforts to plan and develop playground enhancements at Downtown Park,
now known as Inspiration Playground project;
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January 19" —

6. Bradly J. Lincoln, PE, from Gibson Traffic Consultants, Inc. (GTC), the firm that
generated the Bellevue Downtown Park Parking Study, dated October 2013, which is
marked with Mr. Lincoln’s Professional Engineer stamp, and is included in the
Record under Tab 63, pages DSD-000689-711, a part of Exhibit C-300 (the DSD
“Permit File”);

January 20, 2016

6. Bradly Lincoln, continued;
January 21, 2016

6. Bradly Lincoln, continued;

7. Michael Read, PE, Principal with Transportation Engineering NorthWest
(TENW), engaged by the appellant-Vander Hoek Corporation to critique Gibson
Traffic Consultant’s parking data and recommendations for Downtown Park;

January 22, 2016
7. Michael Read, continued;

4. Carl Vander Hoek, appellant, Old Bellevue resident and property owner, called
again to provide his personal testimony regarding observations and experiences in the
area around Downtown Park and Old Bellevue;

8. Julie Cairon, resides in building immediately south of Downtown Park, with a
view to the north looking into most of the park; called by the appellant to provide her
personal observations and experiences in the area around Downtown Park and Old
Bellevue;

9. Anna Flora, appellant, testified regarding her visit to Meadow Crest Park in the
City of Renton;

10. Glenn Kost, Planning and Development Manager for the Bellevue Parks
Department. Called by the City, testified that there is no correlation between grant
applications and the Projects described in the SEPA application materials, described
numerous Bellevue Parks facilities, that serve the needs of people of all abilities, his
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knowledge of parking available at other parks facilities, and his understanding of the
intent for Downtown Park to be a “passive park”, and central gathering place;

11.  Stuart Vander Hoek, appellant, President of the Vander Hoek Corporation;
testified regarding his personal involvement and experiences regarding planning and
development of Downtown Park, its uses and events over the years;

January 27, 2016

12. Ken Kroeger, Project Manager for the Bellevue Parks Department, managing the
“Complete the Circle” project. He provided a summary of his understanding of the
history of Downtown Park, its design and purpose, features, items and uses excluded
or included over the years. Noted how Ex. 307, the 1997 Park Master Plan Update,
explains that Downtown Park should not be used to solve parking problems
associated with surrounding land uses, how there is no amphitheater in the Park or in
current plans for the Park, how he was embarrassed that people kept reporting
different numbers of parking spaces in the Park, so he conducted his own counts,
reflected in Ex. 313, noting there are 199 total stalls planned for the Park, including
12 ADA stalls, and that he compiled the documentation needed for SEPA checklist
and submission for review by the City’s SEPA environmental staff.

13. Jonathan Wilson, Community Services Supervisor for the City of Bellevue’s
Parks and Community Services Department, Chair of the City’s Special Events
Committee. Mr. Wilson described the Special Events permitting process, how
parking or arrangements for parking or transportation are commonly included as
conditions for Special Events, key provisions of BCC 14.50 (Special Events Code),
complaints he has received, enforcement he’s taken to stop violations, events denied
or moved to other location, estimates his committee typically reviews 25-30 events
each year,

January 28, 2016
13. Jonathan Wilson, continued;

14. Brad Lincoln, recalled, as part of the City’s case in chief, responded to concerns
raised by Mr. Read, reaffirmed his professional opinions;

15. Kevin McDonald, Senior Transportation Planner for the City of Bellevue;

16. Christine Dreaney, Development Review Manager for Bellevue Transportation;
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Ms. Dreaney explained why the Proposal was not required to prepare a TIA, because
it will not generate sufficient “net-new trips”, stating the potential impacts were “not
even close” on “traffic operations”, noting that for Downtown Bellevue projects, a
project would need to generate an “operational impact” on the city’s transportation
system to require more detailed study, noting that would be something like 70
condominiums or 90 hotel rooms. She concurred with the opinions provided by her
former-employee, Mr. Wilson, who conducted analysis and input for the
Transportation aspects of the environmental review, concluding that the Proposal
would not have a negative impact of the city transportation system’s Level of Service
(LOS).

January 29, 2016.
16. Christine Dreaney, continued;

2. Carol Helland, recalled, as part of the City’s case in chief. Testified that she has
been a part of more than 1,000 SEPA Staff Reports for the City of Bellevue, noting
that about 150 of those included “unspecified uses” for parking purposes, as is the
case with the current Proposal. She offered credible and unrebutted testimony that the
City will accept a parking utilization rate higher than 85%, and that there is no
requirement to use an 85% utilization rate; and

11. Stuart Vander Hoek, recalled on request of the Examiner, to provide final hearing
comments directly from one of the appellants.

V. FINDINGS OF FACT.

Based on the Record, the undersigned Examiner issues the following Findings of
Fact:

1. Any factual matters set forth in the foregoing or following sections are hereby
adopted by the Hearing Examiner as findings of fact, and incorporated into this section as
such.

2. On one issue there appears to be no dispute — Downtown Park is a vibrant focal
point, source of pride, and tremendous community asset to people who live, work and/or
play in the downtown Bellevue area, including the area known as “Old Bellevue”, where
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the Vander Hoek Corporation offices and multiple property-holdings are located.

3. In the face of pointed examinations, by a thoroughly-prepared and detail-oriented
Mr. Laing, City witnesses and consultants candidly and credibly presented themselves and
evidence they had to support the challenged DNS. When they were wrong, or misspoke,
they usually admitted to the mistake, and sought to explain or clarify the issue. But in the
end, after all the storm and fury one can muster in a 10-day appeal hearing, involving
hundreds of exhibits, reports, studies, charts, graphs and opinions, the ultimate test is
whether the appellant proved that the DNS was not supported by a preponderance of the
evidence. It was, so the appeal must be denied.

4. The appellant failed to present a preponderance of evidence to support any finding
or conclusion that the Proposal will include special circumstances or unusual aspects that
cannot be adequately addressed through application of existing City codes and regulations.
Many of these same regulations have been adopted, revised, updated, or maintained
throughout the years when the 1997 Downtown Park Master Plan Update has been in effect
and has served to guide operations, planning, and use of the Park. Downtown Bellevue is a
thriving regional center, and city codes, including its lengthy Land Use Code, include many
provisions to address developments and uses of almost every shape and size, including a
park, playgrounds, and the like. The DNS was issued with these codes and regulations in
mind, including without limitation the city’s parking guidelines for Unspecified Uses,
which include parks.

5. Throughout the hearing, in questions to various witnesses, and in repeated
restatements of issues raised in the appeal, Appellant’s counsel sought to establish that there
is a parking deficiency for Park-Users in the Park. Despite best efforts, and thorough
questioning of key witnesses, the Record does not include a preponderance of evidence to
establish that there is a parking deficiency for Park-Users in the Park.

6. Similarly, even if there is a deficiency of sufficient parking in Old Bellevue, there is
no preponderance of evidence in the Record to establish that Park-Users cause such
deficiency, or cause, or will cause, any probable, significant, adverse impacts on traffic or
parking in the Old Bellevue area. Appellant could not point to or establish that there is a
legal requirement or city policy to require the Parks Department to build extra parking to
address perceived parking deficiencies in Old Bellevue, or any other area surrounding
Downtown Park.

7. On questions from the Examiner, several witnesses confirmed that they did not
believe it would be fair for the City to require a private project to incorporate extra parking
to serve parking needs for people who do not use or visit the private project, i.e. the mall, a
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restaurant, or similar use. Applying the same reasoning, the appellant expressly clarified
that they were not asking that the City include extra parking in Downtown Park to serve
Old Bellevue or other non-park users, but that they were only seeking to ensure that there
will be adequate parking in the Park for Park-users.

8. Ms. Helland offered an example of a vacant, heavily-parked parcel of land (the
Griffin Parking Lot?), that would soon (or has already) redevelop(ed), and that such project
could not be required under SEPA or any development regulation to maintain or build new
parking for pre-existing parkers using the site. Instead, she explained, the city parking
regulations generally require projects to provide parking to meet the needs of the use or
uses provided on the redeveloped site — NOT for those on nearby properties or businesses,
or for “pre-existing” users of previous parking.

9. Ms. Helland sat through virtually all of the testimony provided by Appellant’s
traffic engineer, Mr. Read, as he raised concerns with the methodology and parking
recommendations provided in the GTC parking study. She offered a salient observation on
the last day of the hearing, that Mr. Read chose the worst of the worst scenarios, as support
for his recommendations. Given that, she feels Mr. Lincoln was more “intellectually
honest”.

10.  Parking consultant conflicts all but rendered each meaningless, given perceived
bias, and apparent desire to please their respective clients. But, the fact that only one
consultant made a genuine effort to distinguish non-park and park-users that were parked in
Downtown Park parking stalls, makes the GTC study far more relevant, and credible, when
assessing the parking needs to “park the park”. Mr. Lincoln listened to criticism and
withstood challenges to his charts, discussion points, and recommendations. In the end, his
conclusions stand for the premise that Downtown Park is currently “over-parked” for park-
users, and the proposed number of stalls in the re-developed park, at 199, is sufficient to
cover the typical parking demands of Park-users, especially if enforcement measures are
used to ensure they are not filled by non-park users.

1. Ms. Helland noted that the City had almost 7 different parking studies, reports, or
substantive comments to consider, before issuance of the DNS and/or by the time the
appeal hearing got underway, making the Bellevue Downtown Park one of the most studied
facilities in the area. (Testimony of Ms. Helland, Testimony of Mr. Lincoln, who noted that
this project exceeds the amount of data collected for a typical project).
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12. The potential transportation impacts associated with the Park and Project were
thoroughly reviewed by city staff and engineering consultants. Testimony of Chris
Dreaney, Kevin McDonald, and Carol Helland. Ms. Dreaney credibly and thoroughly
explained the type of projects that generate the level of transportation system impacts that
would require a full Transportation Impact Analysis (TIA), and how the current Proposal
does not even come close to the sort of impacts that would negatively effect the
transportation Level of Service standard in downtown. Mr. McDonald provided credible
and unrebutted testimony that the Level of Service for intersections around the Downtown
Park are within the City’s LOS standards, which is “E” for the downtown area. He noted
that Exhibit 330 shows an 8% decrease in the downtown PM-Peak traffic. He credibly
offered his professional opinion that due to transit, bicycle use, pedestrian options, and the
like, that traffic volumes have remained relatively constant over the last 20+ years, despite
tremendous increases in the intensity of land uses in the downtown area. Testimony of Mr.
McDonald, See Figure 3, in Ex. C-328.

13.  The Examiner finds that the appellant failed to present a preponderance of evidence
to support their allegations that the Proposal will have transportation system impacts that
warrant reversal of the challenged DNS. Instead, credible and convincing testimony by
City witnesses and exhibits in the Record comprise more than a preponderance of evidence
to demonstrate that the Proposal will not have transportation system impacts that are not
adequately addressed in existing City codes, regulations, or conditions of approval noted in
the DNS.

14.  Ms. Fehrman faced aggressive, and sometimes testy, questioning by appellant’s
counsel. She endured some challenging confrontations in the form of questions, and
withstood the pressure with respect. Her demeanor, and a genuine concern for the children
and other populations served by the City’s park facilities, heavily weigh against any
implication that she skewed data, sought to game numbers to her favor, or otherwise
misrepresented the size, scope, or intent of the Inspiration Playground project that was
ultimately reviewed as part of the DNS on appeal. Her credible explanations that various
grant applications came with different, sometimes unique, requirements to include or
exclude items like bathrooms, parking lots, sidewalks, or other “service area”, beyond just
play area, appeared honest and forthright. The same goes for her explanations about how
grant applications often come before any final design decisions are made, because securing
funding for a project often comes before its design and permitting. No funds, no project, in
many cases. Some grant applications were successful, some were not. In any event, none
of the grant materials offered into evidence by the appellant serve to change the scope or
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nature of the Proposal that was addressed in the environmental review for the challenged
DNS. The Examiner finds and concludes that Ms. Ferhrman’s testimony does not establish
any material misrepresentation of facts or conditions that would comprise or contribute to
establishing a reversible error in the SEPA Responsible Official’s review and issuance of
the challenged DNS.

15.  Mr. Rose, a long-time Bellevue business owner, and past-president of the Bellevue
Rotary Club, testified with some emotion that he has established a friendship with the
Bellevue staff during his years of work supporting development of Inspiration Park, that he
admires and respects the City’s staff, and that he has no reason to question the Parks’ staff’s
credibility.

16. The Examiner takes official notice that multiple municipal recreational facilities and
venues exist, and continue to be developed, throughout the Puget Sound region, like ball
fields, playgrounds, bike trails, climbing walls, and other popular recreational opportunities.
Several issues raised in this appeal are at least partially based on an assertion that the new
Inspiration Playground at Downtown Park will be a regional draw to visitors from
throughout the greater-Bellevue area, thereby contributing to parking and transportation
impacts that were not studied, analyzed, or properly mitigated during the environmental
review process. This presumes that all-access playgrounds and equipment like that planned
for Inspiration Playground are or will only be provided in the heart of downtown Bellevue
for quite some time. The hypothesis fails to leave the launch pad for serious consideration,
given that two Washington jurisdictions (Renton and Spokane Valley) built similar
playgrounds before Bellevue. The Record establishes that Bellevue will be at least the 3™
Washington city with such a specially-designed and equipped playground. As with skate
parks, play-fountains, ‘safety-surfaces’, and other trends or innovations in outdoor
recreation facilities that come and go over time, imitation or replication by other Parks
Departments is likely to occur, reducing the potential that Inspiration Playground will have
unmitigated, probable, significant, adverse impacts associated with a facility that serves as a
one-of-a-kind “regional draw” over the long-term. Even if it should out-draw projections,
the ongoing parking studies for the next 5 years, and the potential for a step-up in parking
enforcement (as detailed in DNS Condition of Approval No. 6), will serve to ensure that
parking in the park is available for use by park-users.

17.  During the review period for the Proposal, the City received a public request to
include a parking structure at the Park. The City Council provided clear guidance on the
subject of a parking garage or additional parking facilities in the Park, when it expressly
directed Staff to move forward with the current Proposal, without any above or below grade
parking structures. DNS, at page 24 of 32, DSD 000038. The Examiner is without
authority to modify such direction, and the Record includes insufficient evidence that
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would justify the need for such structure, whether it is to serve park-users, or others who
choose to park in the Park.

18. The appellant strongly protests the DNS, alleging that present and future Downtown
Park users contribute to a perceived parking deficiency in the Old Bellevue area, where
their company owns at least 10 properties. Appeal statement; Testimony of Carl Vander
Hoek. The Record shows that over the years, the Bellevue City Council has been made
aware of parking concerns in the Old Bellevue area, and its legislative and policy decisions
reflect a purposeful effort to promote economic vitality through adjustments or exemptions
to otherwise applicable parking requirements. See Ordinance Nos. 3813 and 6257.

19.  Having read, re-read, witnessed, and replayed portions of testimony from traffic
engineers wearing “parking consultant” hats, and then weighing their conflicting opinions
with the assessment provided by the decision-maker whose determination is challenged in
this appeal, the Examiner finds and concludes that Ms. Helland’s conclusions related to
parking were sound, based on a thorough review of available information, and are subject to
deference, in accord with applicable city codes. Based on her summary of experience and
familiarity with land use codes and parking demands for projects of many types, the record
shows that she has a depth of experience reviewing parking studies, development projects,
and competing experts, that goes beyond that of either parking consultant who appeared at
the hearing. Her opinion and expertise should not be underestimated when addressing
topics at issue in this appeal.

20.  The parking study condition of approval No. 6 imposed as part of the DNS should
serve as a safety net to see that the stated purpose of this appeal is achieved. It will be a
means to provide long-term monitoring to verify that the Park has sufficient parking within
the park to “park the park”. While it is clear the appellants would strongly prefer that the
City place no limits on public parking in the park, for people who might visit Old Bellevue
instead of the Park itself, there is no legal obligation for the City, or any other property
owner, to build or maintain parking spaces that serve cars parked by people as they visit
some nearby destination. If the future parking studies show that non-park users are filling
parking spaces in the park, and that park-users need those spaces, then parking enforcement
will be an appropriate means to clear-out spaces that are intended to serve park-users.

21.  Paraphrasing the action words contained in the definition given for the word
“mitigation” in the state SEPA regulations, the term “mitigation” does not mean zero

%9 ¢¢ 2 ¢ 2 ¢ 9 ¢

impacts, but means “avoiding”, “minimizing”, “rectifying”, “reducing”, “compensating”, or
“monitoring” an impact. WAC 197-11-768.
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22. “Conditions of Approval” detailed on pages 27 — 31 of the DNS are precisely the
sort of “mitigation” envisioned under SEPA, and perhaps the best any neighborhood could
ask for — simply put, the plan is to monitor the use of Downtown Park parking lots for five
years after Complete the Circle and Inspiration Park are constructed. If future demands
exceed current projections, then additional parking enforcement will serve as a means to
allow the Park to provide parking for park-users. Again, the ongoing parking studies will
provide a sufficient “safety net”, to address the genuine concerns raised in the appellant’s
SEPA comments and in many issues raised in this appeal.

23.  Whether over- or under-estimating the precise percentage of non-park users in
Downtown Park’s parking spaces, no one genuinely asserted that only park users use the
spaces. All witnesses who spoke about parking confirmed or seemed to accept the fact that
non-park users park in spaces that are located in Downtown Park. The dispute surrounds
the volume of such parking, and whether the City has a policy, practice, or requirement that
must allow the situation to continue. The appellant failed to present a preponderance of
evidence that would show the DNS is incorrect in finding that the parking plan is sufficient
for park-user needs, following project-development.

24.  The appellant also failed to present a preponderance of evidence that would
establish a city policy, practice, or requirement, under which the Parks Department must
continue to allow non-park users to park in parking spaces that are located within
Downtown Park, or to find them somewhere else to park. The current or past parking signs,
allowing for parking after certain hours for limited periods, or similar previous
arrangements, are not based on any city code or policy that would be binding on the
Examiner or other city official.

25. The Examiner finds that current city codes and development regulations provide the
Parks Department with full authority to limit parking within Downtown Park to park-users.
Businesses, property owners, and uses in the Downtown area are subject to parking
requirements established in the city code for uses on their property, not for those located
off-site. Downtown Park is no different. No SEPA or other requirement mandates that the
Parks Department should find other parking for non-park users who currently choose to
park in available parking spaces within the Park.

26. Special Events monitoring, limits, reductions in number, or elimination of certain
events, may be needed in the coming years, to ensure that parking is adequate, and traffic
impacts continue to be considered and addressed, all under authority of the City’s existing
Special Events Code. The Record includes testimony and evidence sufficient to establish
that the City’s Special Events Code is well-applied, and has been used to condition, stop,
and move events, or deny events, based on considerations noted in the Code or concerns
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identified by the Special Event Review Committee. The DNS Condition of Approval No. 5
appropriately notes that the Special Events Code will be enforced, and such events require
approval by the Special Events Committee.

27.  With respect to the future parking studies to be conducted in compliance with
Condition of Approval No. 6, this appeal hearing should have provided key staff with
helpful insight on how to maintain an appropriate level of communication with
stakeholders, to weigh-in on potential methodologies that will be used, how and when data
will or should be collected, all in an effort to eliminate confusion and misunderstandings,
and to hopefully establish confidence in the process used to obtain and analyze the data that
will be used by future decision-makers responsible for Downtown Park issues.

28.  Appellant, the Vander Hoek Corporation, raised 17 distinct grounds for this appeal,
identified in the appeal statement as issues (a) — (q). For reasons explained above, and/or as
addressed below, the appeal must be denied, because the appellant failed to meet their
burden of proof, and the City presented far more than a preponderance of credible and
convincing evidence to support the DNS. The captions provided below are restatements of
each issue as though they were questions, and the full language of each issue raised has
been fully considered and evaluated as written and submitted in the Vander Hoek’s written
Appeal statement.

a) Whether the City erred in issuing a DNS instead of requiring the preparation of a
supplemental EIS and holding a scoping meeting, per the code and state law, in light of
probable, significant, adverse environmental impacts that the Project will generate?

No. Upon consideration of all the evidence, information, and testimony included
within the Record, Appellant failed to establish that the Project is likely to have any
probable, significant, adverse environmental impacts. Instead, the Record
establishes that a preponderance of evidence supports issuance of the challenged
DNS.

b) Whether the City erred in failing to analyze and/or mitigate the transportation impacts
to the Downtown Park / Old Bellevue area associated with the proposed physical expansion
of the Park through the Project?

No. The DNS properly relied on the City’s existing development regulations to
adequately address any adverse parking or transportation-related impacts. Also see
transportation-related findings set forth in previous and following portions of this
Decision. Further, mid-range impacts/concurrency was not reviewed because BCC
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14.10.020.1 exempts public parks from the requirements of the Bellevue Traffic
Standards Code. Appellant failed to show that the Project will be a “regional draw”,
or that the Special Events Code is insufficient to regulate traffic and parking impacts
associated with atypical-events. The Project also includes a new driveway, to serve
truck access off 100™ Avenue NE, directly into the Park, to reduce potential for on-
street conflicts associated with loading or unloading for park events and functions.
See DNS at pages 12, 13, 29 and 30.

¢) Whether the City erred in failing to analyze and/or mitigate the transportation impacts
to the Downtown Park / Old Bellevue area associated with existing and proposed event
programming, oversight and management in the Park?

No. The DNS properly relied on the City’s existing development regulations to
adequately address any adverse parking or transportation-related impacts. Also see
transportation-related findings set forth in previous and following portions of this
Decision, including without limitation the discussion under (b), above.

d) Whether the City erred in relying on one or more parking studies that failed to properly
analyze impacts that will occur as a result of the Project; over-/misrepresented non-park
user parking in the park; and failed to analyze future demand for Park parking based on
growth forecasts?

No. The Record includes far more than a preponderance of evidence to establish
that the DNS was based on a thorough analysis and consideration of parking needs
associated with the Proposal, including future demand. Also see parking-related
findings set forth in previous and following portions of this Decision.

e) Whether the City erred in relying on one or more parking studies that relied on a non-
industry standard parking utilization rate?

No. The Record includes far more than a preponderance of evidence to establish
that the DNS was based on a thorough analysis and consideration of parking needs
associated with the Proposal, including future demand. Also see parking-related
findings set forth in previous and following portions of this Decision. Ms. Helland
provided credible and unrebutted testimony that establishes the City has no binding
parking utilization rate that would apply in this situation.

f) Whether the City erred in relying on one or more parking studies that relied on a non-
industry standard parking demand forecasting methodology?
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No. See item (¢), above.

g) Whether the City erred in relying on one or more parking studies that failed to analyze
the impacts on the Downtown Park / Old Bellevue area that would occur if the City adopted
a policy that would prohibit non-park users from parking in the Park, and further erred in
concluding that sufficient parking is present, despite the City’s alleged “existing parking
policy” for Downtown Park?

No. See item (e), above. Appellant failed to meet its burden of proof, and did not
establish by a preponderance of evidence that any city policy or requirement exists,
that would require continued access for non-park users to park at Downtown Park.
Evidence in the Record further supports a finding that Old Bellevue, and other areas
surrounding Downtown Park, could improve parking conditions through improved
parking management efforts, outside the scope of this appeal.

h) Whether the City erred in imposing General Condition of Approval 6 (that will require
studies over the next 5 years to monitor the use of Park parking spaces by Park and non-
Park users, potentially serving as a basis for targeted Parking Enforcement efforts to
ensure that Park-parking spaces are only used by Park-users), because such condition is
based on one or more parking studies that failed to analyze the impacts on the Downtown
Park / Old Bellevue area that would occur if the City adopted a policy that would prohibit
non-park users from parking in the Park, and further erred in concluding that sufficient
parking is present, despite the City’s alleged “existing parking policy” for Downtown
Park?

No. As shown in previous findings, Condition of Approval No. 6 is fully consistent
with SEPA as a mitigation measure, i.e. monitoring. This issue fails, because state
law and local city codes fully justify the condition, for reasons explained in previous
parking-related findings, including without limitation Finding Nos. 20-27.

i) Whether the City erred in ignoring citizen comments that allegedly establish that there is
a parking deficiency in the Park, that park-users park offsite, that insufficient parking poses
an accessibility issue for residents who cannot access the Park other than by automobile,
and by failing to condition the Project to provide additional parking to meet current and
anticipated future demand?

No. As noted in previous Findings, the appellant failed to establish by a
preponderance of the evidence that there is any parking deficiency in the Park, or
any of the other allegations reflected in this issue.
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Jj) Whether the City erred in relying on information related to Meadow Crest Playground in
Renton, as a proxy for determining parking demand associated with Inspiration
Playground, and in failing to condition the project to provide additional parking to meet
current and anticipated future demand?

No. City witnesses provided credible and convincing testimony to demonstrate that
their consideration of Meadow Crest Playground was not a major basis of their
decision, and witness testimony, from Ms. Fehrman, Ms. Helland, and others, noted
how they were aware of differences between the two parks, in size and location to
name a few. The DNS was not based on any “proxy”, and the Record does not
include a preponderance of evidence to support Appellant’s allegations included in
this issue. As noted in previous Findings, the DNS is fully supported by a credible,
and convincing preponderance of the evidence, including that parking demand is
adequately addressed for park-users.

k) Whether the City failed to conduct necessary analyses and failed to condition the
Project to mitigate the probable, significant adverse transportation impacts that will result,
because it based the DNS on speculative, unstudied assertions, including that there is no
way to predict that the playground will be a regional draw, that permanent parking for
special events would be unreasonable, and that increased density near the Park is likely to
result in a new user group that will easily access the Park by other means than driving?

No. See discussion in previous Findings, including without limitation Finding No.
16. The Appellant failed to demonstrate that Inspiration Playground will be a
“Regional Draw.” Special event parking can be adequately addressed through
application of the City’s Special Events Code provisions, and permitting conditions,
as articulated in the DNS, and its Conditions of Approval. The Appellant failed to
present a preponderance of evidence to demonstrate how statements in this issue are
factually accurate, or how it would warrant reversal of the challenged DNS.

l) Whether the City erred in failing to analyze and mitigate the transportation impacts
associated with a regional park facility, because Inspiration Playground will be a regional
draw?

No. See item (k), above.

m) Whether the City erred by failing to condition the Project to provide additional parking
for the Downtown Park / Old Bellevue area, because it allegedly ignored studies that
purport to show a parking deficiency in the area?
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No. See previous findings regarding parking issues.
n) Whether the City erred by “ignoring” a 1998 code interpretation?

No. The City Council recently adopted Ordinance No. 6257, Ex. C-337, which
explains its position and city policy regarding parking in Old Bellevue. The Agenda
packet for new ordinance notes consideration of input similar to concerns raised by
the appellant in this appeal, but seeks to strike a balance between economic vitality
for existing businesses in Old Bellevue and parking requirements that could entail
additional costs, for private businesses or the city. The Examiner is without
authority to second-guess or rewrite city ordinances, whether they differ from any
interpretation that the appellant prefers or not.

0) Whether the City erred in deciding not to design, fund or include additional parking
within the Park based upon alleged policy direction from the City Council?

No. The appellant failed to present a preponderance of evidence that shows any
need to design, fund, or include additional parking within the park, beyond that
identified in the DNS. See all previous findings.

p) Whether the City erred in failing to consider and/or condition the project on providing
mitigation to address alleged probable, significant transportation impacts to the Downtown
Park/Old Bellevue area that will result from the project?

No. As noted in previous findings, the appellant failed to establish that the Proposal
will cause any probable, significant transportation or other impacts to the
Downtown Park or Old Bellevue area, that must be addressed under state or city
environmental codes, beyond those detailed in the DNS, and its Conditions of
Approval, which are based on applicable of existing city development regulations,
which are sufficient to address potential impacts associated with the Proposal.

q) Whether Appellant’s public records requests served to uncover grounds demonstrating
that the City erred in issuing the DNS?

No.
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VI. CONCLUSIONS OF LAW.

1. “SEPA does not demand a particular substantive result in government
decision making; rather it ensures that environmental values are given appropriate
consideration.” Glasser v. City of Seattle, 139 Wn. App. 728, 742 (2007).

2. In this appeal, the Examiner has authority to determine if Appellant has
shown by a preponderance of the evidence that the challenged DNS was not properly
issued.

3. For reasons set forth in the Findings of Fact, all of the appellant’s specific
issues on appeal must fail, because the City successfully presented credible, reliable, and
convincing testimony and documentary evidence to prove that the DNS is supported by a
preponderance of evidence in the Record.

4. Appellant failed to meet its burden of proof to show that the City’s DNS is
not supported by a preponderance of the evidence.

5. Any finding or other statement contained in this Decision that is deemed to
be a Conclusion of Law is hereby adopted as such and incorporated by reference.
VII. DECISION.
The Vander Hoek appeal is denied. The Determination of Non-Significance for the

“Downtown Park-Complete the Circle, Inspiration Playground & 1997 Downtown Park
Master Plan Update” is affirmed.

ISSUED this 11" Day of March, 2016

Gary N. McLean
Hearing Examiner
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