
City of 
Bellevue                               MEMORANDUM 
 

 

 
 
DATE: May 4, 2010 
  
TO: Chair Kasner, Members of the East Bellevue Community Council 
  
FROM: Mike Upston, Senior Planner 
  
SUBJECT: Kelsey Creek Center Rezone (09-113801-LQ) 
 
 
On April 26, 2010 the City Council approved the subject Rezone application to repeal 
the existing concomitant zoning agreement for Kelsey Creek Center and replace it with 
a new concomitant zoning agreement. 
 
This memorandum follows up from that decision to inform you that the applicant and 
City staff will be present at your May 4, 2010 meeting to answer any final questions you 
may have about the project so that you may make a determination as to whether the 
City Council decision should be upheld. 
 
Attached for your review are the materials that were provided to the City Council, 
including the Hearing Examiner’s report, Concomitant Zoning Agreement, and Mitigation 
Plan.   
 
Please contact me if you have any questions prior to the May 4th meeting. 
 
Attachments: East Bellevue Community Council public hearing notice 
 Hearing Examiner’s report 
 Concomitant Zoning Agreement 
 Legal Description 
 Mitigation Plan 
 























 

 

Return Address: 

Catherine Drews, Legal Planner 
City of Bellevue 
PO Box 90012 
Bellevue, Washington 98009 

Please print or type information WASHINGTON STATE RECORDER’S Cover Sheet   (RCW 65.04) 

Document Title(s) (or transactions contained therein): (all areas applicable to your document must 
be filled in) 

1.  KELSEY CREEK CENTER CONCOMITANT ZONING AGREEMENT 

Reference Number(s) of Documents assigned or released: N/A 

1.  Repeals and replaces the existing Concomitant Zoning Agreement, Recording No. 198711120962. 

Grantor(s)  (Last name, first name, initials) 

1. Nat Franklin, Franklin West LLC 

Grantee(s)  (Last name first, then first name and initials) 

1. City of Bellevue, a Washington municipal corporation 

Legal description (abbreviated:  i.e. lot, block, plat or section, township, range) 

PARCEL A: LOT 1 CITY OF BELLEVUE SHORT PLAT NO FP-96-8990 REC NO 9803099020 -BEING 
PORTION OF NW QTR OF SW QTR STR 35-25-05. 

PARCEL B: LOT 2 CITY OF BELLEVUE SHORT PLAT NO FP-96-8990 REC NO 9803099020 -BEING 
PORTION OF NW QTR OF SW QTR STR 35-25-05. 

PARCEL C: LOT 3 CITY OF BELLEVUE SHORT PLAT NO FP-96-8990 REC NO 9803099020 -BEING 
PORTION OF NW QTR OF SW QTR STR 35-25-05. 

PARCEL D: LOT 4 CITY OF BELLEVUE SHORT PLAT NO FP-96-8990 REC NO 9803099020 -BEING 
PORTION OF NW QTR OF SW QTR STR 35-25-05 

 Additional legal is included in Exhibit A of document. 

Assessor’s Property Tax Parcel/Account Number   

Affects Tax Parcel No’s. 3525059084, 3525059085, 3525059060, and 3525059086. 

The Auditor/Recorder will rely on the information provided on the form.  The staff will not read the 
document to verify the accuracy or completeness of the indexing information provided herein.                                                          

 



 

 

KELSEY CREEK CENTER CONCOMITANT ZONING AGREEMENT 

This Kelsey Creek Center Concomitant Zoning Agreement (Agreement or 
2010 CZA) is entered into this ____ day of __________ 2010, between the City of 
Bellevue, a Washington municipal corporation (City), and Franklin West LLC 
(Property Owner) relating to real property located at 15015 Main Street and more 
specifically described in Exhibit A attached hereto and by this reference fully 
incorporated herein (Property).  

 
I.  RECITALS 

 A.  WHERAS, the Property was originally developed as part of the 1969 
Lake Hills annexation under Ordinance No. 1326; and,  
 

B. WHEREAS, the Property was rezoned from Neighborhood Business 
(NB) to Community Business (CB) in 1987 (1987 Rezone) by Ordinance No. 
3835; and, 

 
C. WHEREAS, as a condition of the 1987 Rezone adopted pursuant to 

Ordinance No. 3835, the City and Property Owner executed a Concomitant 
Zoning Agreement dated October 12, 1987 (1987 CZA), recorded under King 
County Recording Number 198711120962; and, 

 
D. WHEREAS, the 1987 CZA was amended in 2000 by Ordinance No. 

5237; and, 
 
E. WHEREAS, the 1987 CZA was amended in 2004 by Ordinance No. 

5534; and, 
 

F.   WHEREAS, the Property Owner desires to replace the 1987 CZA with 
this new Kelsey Creek Center Concomitant Zoning Agreement (2010 CZA), to 
facilitate redevelopment of portions of the site and associated parking on the 
Property, which includes use and development limitations, pedestrian 
connections, and mitigation for replacing the existing box culvert and retaining 
Kelsey Creek in its closed stream channel; and, 

 
G.  WHEREAS, a Mitigation Plan (attached as Exhibit B) has been created 

to address functional loss occasioned by not reopening Kelsey Creek as was 
required by the prior 1987 CZA; and, 

 
H. WHEREAS, the Mitigation Plan consists of off-site measures that will 

provide, at minimum, the amount of habitat benefit in the form of increased 
riparian buffers, rearing habitat, and improved water quality that would have 



 

 

resulted from removal of the box culvert and reconstruction of an open stream 
channel for Kelsey Creek; and, 
  

I.  WHEREAS, on May 20, 2009, Applicant applied for a rezone of the 
Property under Project File No. 09-113801-LQ to repeal the 1987 CZA and 
replace it with the 2010 CZA; and, 
 

J.   WHEREAS, it is the intent of the parties that the 2010 CZA repeal and 
replace the 1987 CZA in its entirety; and,    
  

K.   WHEREAS, the City of Bellevue, Washington, a non-charter optional 
code city, under the laws of the State of Washington,  has authority to enact laws 
and enter into agreements to promote the health, safety and welfare of its citizens, 
and thereby control the use and development of property within its jurisdiction; 
and, 

 
L.  WHEREAS, under Bellevue Land Use Code (LUC) 20.30A.155, the City 

may require rezone applicants enter into a concomitant zoning agreement with the 
City as a condition of the rezone, and may through that agreement impose 
development conditions designed to mitigate potential impacts of the rezone and 
development pursuant thereto; and, 

 
M.  WHEREAS, after holding a public meeting on October 6, 2009 pursuant 

to LUC 20.35.327, the Director of the Development Services Department issued a 
recommendation on February 11, 2010 to repeal the 1987 CZA and replace it with 
the 2010 CZA pursuant to LUC 20.35.330; and, 

 
N.  WHEREAS, after holding a public hearing on February 25, 2010 

pursuant to LUC 20.35.337, the City of Bellevue Hearing Examiner recommended 
that the 1987 CZA be repealed and replaced with the 2010 CZA; and,  

  
O. WHEREAS, pursuant to Chapter 43.21C RCW of the State 

Environmental Policy Act, the City seeks to mitigate all potentially significant 
adverse environmental impacts which may result from repeal of the 1987 CZA 
and replacement with this 2010 CZA through final action on the proposed Rezone 
(Project File No. 09-113801-LQ); now, therefore,   

 
II.  AGREEMENT 

 
The Property legally described in Exhibit A attached hereto and by this 

reference incorporated herein, is rezoned in accordance with Ordinance No. 
[INSERT Ordinance], and in full consideration of that event, the Property Owner 
does hereby agree to the following: 



 

 

 
1.   Subject to Section 5 below, the terms of the 1987 CZA adopted 

pursuant to Ordinance No. 3835 and subsequently amended by Ordinance Nos. 
5237 and 5534 (the “Prior CZAs”) are hereby repealed, and replaced with the 
terms contained in this 2010 CZA adopted by Ordinance No. [INSERT 
Ordinance].   

 
2. Allowed Uses.  Except as modified in Section 3 below, allowed uses 

on the Property shall be governed by the regulations applicable to the CB land 
use district, as provided for in LUC 20.10.440 as of the effective date of this 2010 
CZA. 

 
3. Modifications to Uses in LUC 20.10.440. The following modifications 

of the otherwise applicable provisions of LUC 20.10.440 shall apply to the 
Property:  

 
a. Residential Uses.  The following residential uses are modified as 

follows: 

 12 – Group quarters are prohibited. 

 13/15 – Hotels and Motels are allowed only through a 
conditional use permit. 

b. Manufacturing Uses.  Manufacturing uses are prohibited, except 
Handcrafted Products Manufacturing of 10,000 gross square feet or less is 
allowed.  

c. Transportation and Utilities Uses.  Transportation and utilities 
uses are prohibited, except as follows:   

 Highway and street right of way are allowed. 

 Satellite Dishes are allowed. 

 Accessory Parking is allowed only to serve other allowed 
uses on the Property. 

 Wireless Communication Facilities are allowed only through a 
conditional use permit 

d. Wholesale and Retail uses.  The following wholesale and retail 
uses are modified as described below: 

 Recycling centers are prohibited. 

 521/522/523/524 – Lumber and other bulky building materials 
are prohibited. 



 

 

 General Merchandise: Individual Dry Goods, Variety, and 
Department Store (Retail) uses that do not exceed a 
maximum size of 65,000 gross square feet are permitted.   

 General Merchandise: Individual Dry Goods, Variety, and 
Department Store (Retail) uses that exceed 65,000 gross 
square feet up to a maximum size of 100,000 gross square 
feet are allowed only through an administrative conditional 
use permit (ACUP) provided that the following decision 
criteria have been met in addition to those applicable to the 
ACUP as now or hereafter amended: 

o The ACUP shall provide general merchandise retail 
uses for the surrounding residential community, 
and shall not interfere with the site’s primary 
neighborhood-serving function; and 

o In determining consistency with the Comprehensive 
Plan as required by the ACUP decision criteria, 
such consistency determination shall include 
consideration of policies that pertain specifically to 
neighborhood businesses and neighborhood 
serving uses. 

 General Merchandise: Individual Dry Goods, Variety, and 
Department Store (Retail) uses that exceed 100,000 gross 
square feet are prohibited. 

 5511 – Autos (retail) are prohibited. 

 Trucks, Motorcycles, Recreational Vehicles (retail) are 
prohibited. 

 Boats (retail) are prohibited. 

 552 - Automotive and Marine Accessories (Retail) are limited 
to 10,000 gross square feet. 

 57 - Furniture, Home Furnishing (Retail) are limited to 25,000 
gross square feet. 

 Adult Retail Establishments are prohibited. 

e. Services Uses.  Service uses are prohibited, provided that the 
following uses are modified as described below: 

 63 - Business Services are limited to 10,000 gross square 
feet on the ground floor of any building located on the 
Property.  Business Services are allowed without size 
limitation in the second story area of any building located on 
the Property. 



 

 

 Professional Services: Medical Clinics and Other Health Care 
Related Services are limited to 10,000 gross square feet. 

 Professional Services: Other are limited to 10,000 gross 
square feet. 

 695 – Religious Activities are allowed only through a 
conditional use permit. 

 Administrative Office: General is limited to second story area 
of any building located on the Property. 

f. Recreation uses.  The following recreation uses are modified as 
described below: 

 712 – Nature exhibitions are prohibited. 

 7212/7214/7222/7231/7232 – Public Assembly (indoor) are 
prohibited. 

 7212/7214/7218 – Motion picture, theaters, night clubs, 
dance halls, and teen clubs are prohibited. 

 7213 – Drive-in theaters are prohibited. 

 Adult Theaters are prohibited. 

 7223/73 – Public assembly (outdoor) are prohibited. 

 73 – Commercial Amusements: Video Arcades, Electronic 
Games are prohibited. 

 7491/7515 – Camping sites and hunting clubs are prohibited. 

 7411/7413/7414/7415/7417/7422/7423/7424/7425/7441/7449  
– Recreation Activities listed are allowed only through a 
conditional use permit.  

g. Resources Uses.  All resource uses except 8221 - Veterinary 
Clinic and Hospital are prohibited. 

 
4. Development Standards.  The applicable development standards for 

the CB land use district shall apply as now or hereafter amended, including but 
not limited to, General Development Requirements (LUC 20.20), Transition Area 
Design District (Chapter 20.25B LUC) requirements, and Community Retail 
Design District (Chapter 20.25I LUC) requirements. Furthermore, the entire 
Property, regardless of the current or future configurations of the interior lot lines, 
shall be treated as one lot for the purposes of compliance with Land Use Code 
regulations, including but not limited to setbacks, density, parking and access.   

 
5. Fee in Lieu of Box Culvert Removal and Reconstruction of an Open 

Stream Channel.  The Property Owner shall provide a fee in lieu of the box culvert 
removal and reconstruction of the open stream channel that was required under 



 

 

the terms of the Prior CZAs in the amount of $585,252.76 (the “Mitigation Fee”).  
The Mitigation Fee is intended to fund the off-site mitigation described in Exhibit 
B, attached hereto and incorporated herein by this reference.  Any Mitigation 
Funds remaining following completion of the mitigation project described in Exhibit  
B shall be used to fund monitoring of the mitigation work for a period of up to five 
years.  The Mitigation Fee shall be paid within 60 days of the effective date of this 
Agreement.  If the Mitigation Fee is not timely paid, the rezone will be null and 
void, and the 2010 CZA will automatically terminate without need for further 
Council action.  In such event, the zoning for the Property shall be as set forth in 
ordinances and the Prior CZAs shall apply as though in full force and effect.   

 
6. Pedestrian Connections.  Upon redevelopment of the Property, the 

Property Owner shall construct pedestrian trails and sidewalks that further 
connect 148th Avenue SE, Main Street and the project site to Lake Hills Greenbelt 
Park and the surrounding neighborhood as conceptually shown in Figure 2 of the 
Rezone Recommendation contained in Project File No. 09-113801-LQ.  
Redevelopment for the purposes of applying this paragraph shall include re-
tenanting any portion of the existing vacant K-Mart building, demolition or 
reconstruction of any portion of the existing vacant K-Mart building, addition of any 
new building, or addition of any new square footage to an existing building 
(regardless of size).  The final alignment of the pedestrian connections to be 
constructed under the terms of this paragraph shall be approved by the Land Use 
Division of the Development Services Department, or its successor organization, 
as a component of the underlying permits or approvals required for the 
redevelopment that triggers the application of this paragraph.    
 
 7. Reconstruction and Maintenance of the Box Culvert.  The property 
owner shall be responsible for continued maintenance of the streambed elevation 
and slope to ensure proper drainage.  The applicant shall allow periodic 
inspection of the culvert and streambed elevation by the City of Bellevue Storm 
and Surface Water Utility.  The applicant shall perform all work necessary to 
maintain the streambed elevation and slope as required by the City of Bellevue 
Storm and Surface Water Utility. 
 

8. Conflict of Law and Severability.  Should any term or clause of this 
Agreement conflict with applicable law, such conflicts shall not affect other terms 
of this Agreement which can be given effect without the conflicting term or clause. 

 
9. Amendment.  Any amendment or modification to this Agreement 

shall be valid only if mutually agreed upon by the City of Bellevue and the 
Property Owner (including heirs, assignees and successors to the Owner)  in 
writing and recorded with the King County Department of Records and Elections. 

 



 

 

10. Specific Performance.   The City may at its discretion bring a lawsuit 
to compel specific performance of the terms and conditions of this Agreement. 

 
11. Reservation of Rights.  Nothing in this Agreement shall be construed 

to restrict the authority of the City to exercise its power to rezone the Property in 
future years. Notwithstanding any other term of this Agreement, the City reserves 
the right to establish and impose new or different additional regulations to the 
extent required to address a serious threat to public health and safety.  Nothing in 
this Agreement shall be deemed an approval of any particular project level 
development. 

 
12. Duration.  This Concomitant Zoning Agreement shall remain in effect 

unless or until the property is rezoned. 
 
13. Indemnification.  Property Owner shall indemnify and save harmless 

the City of Bellevue from and against all claims, suits, damages, costs, losses and 
expenses in any manner resulting from, arising out of, or connected with the 
Owner’s negligent performance of or failure to perform fully any term or condition 
of this Agreement. 

 
14.   Successors and Assigns.  This Agreement shall be binding on the 

parties and their respective heirs, executors, administrators, successors, and 
assigns. 

 
15.  Entire Agreement.  This Agreement represents the complete 

agreement between the parties with respect to the subject matter hereof.  Any 
prior written or oral representations or agreements to the contrary are of no effect. 
 
 16.   Governing Law.  This Agreement shall be governed by and 
construed in accordance with the laws of the State of Washington.  Venue for any 
action arising out of this Agreement shall be in King County Superior Court. 
 
 17.   Recording.  The Applicant shall record this Agreement with the King 
County Department of Records and Elections. 

 
 
 
 
 
 
 
 
 



 

 

CITY OF BELLEVUE, WASHINGTON 
 
BY: ________________________ 
  City Manager, City of Bellevue 
 
 
Approved as to Form: 
 
BY: _________________________________ 
           Lacey L. Madche, Assistant City Attorney 
 
 
PROPERTY OWNER 
FRANKLIN WEST, LLC 
 
BY:  _________________________________ 
         Nat Franklin, Franklin West LLC 
 
 
STATE OF WASHINGTON ) 
      )  ss. 
COUNTY OF KING   ) 
 
I certify that I know or have satisfactory evidence that     is the 
person who appeared before me, and said person acknowledged that he signed 
this instrument, on oath stated that he was authorized to execute the instrument, 
and acknowledged it, as the     of the City of Bellevue, to 
be the free and voluntary act of said party for the uses and purposes mentioned in 
the instrument. 
 
Dated this _____ day of _______________, 2010.  
 
  
Print name: ____________________ 
NOTARY PUBLIC in and for the State of Washington Residing at  ________________. 
My Commission expires: ____________ 
 
 
 
STATE OF WASHINGTON ) 
      )  ss. 
COUNTY OF KING   ) 
 



 

 

I certify that I know or have satisfactory evidence that Nat Franklin is the person 
who appeared before me, and said person acknowledged that he signed this 
instrument, on oath stated that he was authorized to execute the instrument, and 
acknowledged it, as the     of FRANKLIN WEST, LLC to be 
the free and voluntary act of said company for the uses and purposes mentioned 
in the instrument. 
 
Dated this _____ day of _______________, 2010.  
 
      
Print name:  ___________________ 
NOTARY PUBLIC in and for the State of Washington Residing at  ______________. 
My Commission expires: ____________  



 

 

EXHIBIT A 
 

LEGAL DESCRIPTION OF PROPERTY  
 

[attached]  
 
 



 

 

EXHIBIT B 
 

KELSEY CREEK MITIGATION PLAN 
 

[attached]  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  



EXHIBIT A 
LEGAL DESCRIPTION 

 
 
 

LOT 1 CITY OF BELLEVUE SHORT PLAT NO FP-96-8990 REC NO 
9803099020 -BEING PORTION OF NW QTR OF SW QTR STR 35-25-05 
And 
 
LOT 2 CITY OF BELLEVUE SHORT PLAT NO FP-96-8990 REC NO 
9803099020 -BEING PORTION OF NW QTR OF SW QTR STR 35-25-05 
And 
 
LOT 3 CITY OF BELLEVUE SHORT PLAT NO FP-96-8990 REC NO 
9803099020 -BEING PORTION OF NW QTR OF SW QTR STR 35-25-05 
And 
 
LOT 4 CITY OF BELLEVUE SHORT PLAT NO FP-96-8990 REC NO 
9803099020 -BEING PORTION OF NW QTR OF SW QTR STR 35-25-05 
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