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DATE: May 25, 2016
TO: Chair Capron and Members of the East Bellevue Community Council
FROM: Catherine A. Drews, Assistant City Attorney, 425-452-6134
SUBJECT: Discuséion of Ordinance No. 6286 adopting official interim zoning controls

regulating recreational marijuana retailers for a six-month period with the City
drafts, considers, holds hearings and adopts permanent zoning regulations. .

INTRODUCTION

On June 7, the East Bellevue Community Council (EBCC) will hold a public hearing to consider
Ordinance No. 6286 which limits no more than one marijuana retailer to each of the following
subareas: BelRed, Crossroads, Downtown, Wilburton, Eastgate, and Factoria. The ordinance
also requires a 100-foot separation between a marijuana retailer and a property zoned R-1
through R-30. A copy of Ordinance No. 6286 is included as Attachment A to this memorandum.
The ordinance is not effective within the EBCC area until the EBCC votes to approve the
ordinance or the EBCC fails to disapprove the ordinance within 60 days following its enactment
by the City Council. LUC 20.35.450.A.

DISCUSSION
In November 2012, Washington state votes approved 1-502, legalizing the production, sale and
use of recreational marijuana in the state. The state Liquor Control Board ("LCB”) was tasked
with regulating this new industry and set rules governing producers, processors and retailer,
including the numbers of licenses issued to marijuana retail businesses in each city and
unincorporated County area in the state. The City of Bellevue was allocated four retail licenses
by the LCB. The Board issued these rules in 2013 but it was not until 2015 that sales began in
earnest—after production and processing of the marijuana was well underway.

Concerned by gaps in the state regulations for these new businesses, the City Council first
adopted interim zoning controls and then tasked the Planning Commission with holding public
hearings and studying the issues that could arise as a result of the legalization of these
businesses in order to propose permanent regulations. In August 2015 the City Council
adopted Ordinance No. 6253, which established appropriate zoning, and added separation
requirements, ventilation and security responsibilities pursuant to the City's police powers to
protect health and public safety of all of its citizens.

Three retail recreational marijuana outlets licensed by the state have been operating in the City
for varying periods of time. One is located in the BelRed subarea, one in Wilburton, and one is
located in the downtown subarea on Main Street. Other subareas in the City with commercial
zoning where retail marijuana outlets could be located under current regulations are
Crossroads, Factoria and Eastgate. Some of these commercial zones, and consequently some
of the individual commercial properties are located immediately adjacent to residential-zoned
districts of R-1 through R-30.
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Although Bellevue also adopted medical cannabis collective garden regulations in 2013, no
permit applications have ever been received to operate a coliective garden in the City. This
may be attributable in part to the fact that the City does not permit the establishment or
operation of medical cannabis dispensaries, which are not permitted under state law.

In 2015 the state Legislature adopted 2SSB 5052. The bill renamed the Liquor Control Board
the “Liquor Cannabis Board” and directed the LCB to develop new regulations to align medical
and recreational marijuana into one retail sales system. As part of that effort, the LCB
commissioned a study of the medical cannabis market to determine its size in the state of
Washington.

The authors of the study, known as the “BOTEC Report” indicate in the executive summary that
“there is considerable uncertainty” in the estimates of the size of the medical cannabis market
they provided to the LCB in their report due to a variety of factors, including the wide variety of
responses of local jurisdictions in permitting collective gardens and/or medical cannabis
dispensaries. Although they employed several different strategies to address the challenges of
studying a largely illicit industry

(despite being unlawful under state law, some cities tolerated or permitted medical cannabis
“dispensaries”), the study authors also cautioned against over-reliance upon the results of the
study, given the fluidity of the market, and characterized its results as simply a “snap-shot in
time.”

The LCB however, in reliance upon this study, determined in January of this year to allocate an
additional four retail marijuana licenses to businesses in the City of Bellevue, effectively
doubling the size of the retail market in the City. The LCB has assigned three tiers of priority to
businesses-—existing recreational businesses in good standing with the state are in the first tier,
and are eligible for a medical marijuana “endorsement” on their recreational license;
dispensaries that were established prior to a set point in time—open and operating and paying
taxes are in the second tier for consideration; and all other applicants are in the third tier.
Consistent with the LCB’s experience the first time it opened up the application process for new
license applicants, they had a significant response. They have a significant backlog of
applicants, however using the tiered system of review, and having experience with some of the
applicants has streamlined the process somewhat over their prior opening.

The LCB received several applications for additional retail marijuana outlets in Bellevue, three of
which were for medical marijuana endorsements for the four currently licensed retailers. Other
applications are in the review process by the Board and have reached the point where the City
has been requested to comment upon the applications. The Board has previously informed the
City that it will not consider an objection by the City based upon our local regulations to be a
basis for denial of a state license. It has also become clear in this latest round of application
review that some of the potential sites for retail marijuana outlets, while within the buffers
established by current regulations, may still be in locations that provide a desired buffer
between residential uses where children reside and this type of business.

Several residents have appeared regularly at Council meetings in the past several months
raising concerns regarding the question of whether the existing buffers provide an adequate
amount of protection for children in the City. An additional separation of 100 feet from
residential districts of R-1 through R-30 and the retail marijuana businesses in an interim
regulation will provide the City with an opportunity to study the impact of the businesses on
children and these land use patterns in the short term in order to determine whether permanent
changes to the code should be made.
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Additionally, limiting the number of retail marijuana outlets to one per subarea where they are
permitted in commercial zones allows for the number of businesses to grow in the City at a
more reasonable pace while the City studies whether there is in fact any evidence that there is a
need or desire amongst its citizens for additional recreational marijuana businesses or medical
marijuana access in Bellevue.

The ordinance requires a public hearing within 60 days of adoption to remain in effect for the full
six months. The public hearing is scheduled for June 20.

ACTION REQLU™3TED “F ..dE “ASTBELL JUE COMML f COUN
Following review of Ordinance No. 6286, vote to approve Resolution No. 556 so that Ordinance
No. 6286 becomes effective within the jurisdiction of the EBCC. Staff will be present at the June
7, 2016 hearing to answer any questions you may have.
Please contact me at 425-452-6134 or at cdrews@bellevuewa.gov if you have any questions
before the June 7, 2016 meeting.

Exhibit A: Ordinance No. 6268
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Exw®T A

fs20.000 ORIGINAL

CITY OF BELLEVUE, WASHINGTON
ORDINANCE NO. 6286

AN ORDINANCE of the City of Bellevue, Washington, adopting interim
official zoning controls regulating recreational marijuana retailers for a
period of six months, to be in effect while the City drafts, considers, holds
hearings and adopts permanent zoning regulations, to be effective
immediately upon adoption; scheduling a hearing on the maintenance of the
interim zoning ordinance; and declaring an emergency.

WHEREAS, Washington voters approved Initiative 502 (I-502) on November 6,
2012. Inrelevant part, I-502 legalized the possession of small amounts of marijuana
and marijuana-related products for persons age 21 and older, and directed the
Washington State Liquor Control Board (LCB) to develop and implement rules to
regulate and tax recreational marijuana producers, processors, and retailers by
December 31, 2013; and

WHEREAS, the LCB rules became effective on November 16, 2013, and the
LCB began accepting license applications for recreational marijuana beginning
November 18, 2013; and

WHEREAS, the LCB initially allocated four recreational marijuana retail licenses
for the City of Bellevue, and there are no limits on the number of recreational marijuana
producer and processor licenses to be issued; and

WHEREAS, after substantial work done by its Planning Commission and taking
into consideration public testimony for and against permitting recreational marijuana
production, processing and retail uses, the City of Bellevue adopted permanent
regulations on August 3, 2015 in Ordinance No. 6253 (which is codified in Bellevue
Land Use Code Chapter 20.20.535) providing for regulation of these businesses as
permitted uses in the City of Bellevue; and

WHEREAS, there are currently three recreational marijuana retail businesses
operating in the City of Bellevue located in separate subareas throughout the City and
the City has not received complaints that residents have been unable to procure
marijuana products due to unavailability from these retail outlets; and

WHEREAS, in July 2015, Washington State Legislature SB 5052 went into effect,
which renamed the Liquor Control Board the “Liquor and Cannabis Board” and directed
the LCB to develop new regulations providing for alignment of the medical cannabis and
recreational marijuana sales industries; and

WHEREAS, in January 2016, the LCB adopted new draft regulations for public

review and comment which, among other provisions, wouid double the number of retail
marijuana outlets in urban areas, including cities such as Bellevue, based upon a report
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commissioned by the LCB for the purposes of estimating the size of the medical
cannabis market in the state of Washington; and

WHEREAS, the authors of the report (known as the “BOTEC Report”) stated in
the executive summary that “there is considerable uncertainty” in the estimates of the
size of the medical cannabis market they provided to the LCB in their report due to a
variety of factors, including the wide variety of responses of local jurisdictions in
permitting collective gardens and/or medical cannabis dispensaries; and

WHEREAS, the BOTEC Report did not study any specific city or county with
sufficient detail to be able to predict the size of the medical cannabis market or the need
for additional retail outlets to serve medical patients in that city or county and in fact
cautioned against overreliance on the study which the authors characterized as a
“snapshot in time”; and

WHEREAS, the LCB's decision to double the number of licenses available for
retail establishments in Bellevue has in no manner been correlated to a substantial
need for previously unavailable medical marijuana products for residents of Bellevue;
and

WHEREAS, the establishment or licensing of double the number of recreational
marijuana uses in Bellevue may allow new uses that are incompatible with nearby
existing land uses and lead to erosion of community character and harmony; and

WHEREAS, marijuana is stiii ciassified as a schedule | controlled substance
under federal law and crimes related to marijuana remain subject to prosecution under
federal law; and

WHEREAS, On August 29, 2013, the United States Department of Justice, Office
of the Attorney General (‘DOJ”), released updated guidance regarding marijuana
enforcement. The guidance reiterates that the DOJ is committed to using its limited
investigative and prosecutorial resources to address the most significant threats to
public safety related to marijuana crimes in “the most effective, consistent, and rational
way.” The guidance directs federal prosecutors to review potential marijuana-related
charges on a case-by-case basis and weigh all information and evidence, including
whether the operation is demonstrably in compliance with a strong and effective state
regulatory system and if the conduct at issue implicates one or more of the eight stated
federal enforcement priorities. The DOJ appears to not differentiate application of the
guidance between medical cannabis and recreational marijuana; and

WHEREAS, pursuant to RCW 36.70A.390, a public hearing must be held within
60 days of the passage of this ordinance; and

WHEREAS, establishment of interim regulations of six months in duration for

establishment of additional recreational marijuana retailers will prevent substantial
change until the land areas and the text of development standards applicable to
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recreational and medical marijuana uses is reviewed, and any needed revisions are
made to city codes; and

WHEREAS, the potential adverse impacts upon the public safety, welfare, and
peace, as outlined herein, justify the declaration of an emergency; now therefore,

THE CITY COUNCIL OF THE CITY OF BELLEVUE, WASHINGTON, DOES ORDAIN
AS FOLLOWS:

Section 1. Interim Regulation Adopted. Recreational marijuana retailers shall
comply with the following provisions:

A. Limitations on Uses. The following limitations shall apply to all marijuana retailers
in addition to all applicable existing provisions of federal, state and local
regulations, including Bellevue's Land Use Code and other unless stated
otherwise:

1. A marijuana retailer shall not be located within 100 feet of the following land
use districts: single family and multi-family (R-1 — R-30).

2. No more than one marijuana retailer shall be permitted within each of the
following subareas: BelRed, Crossroads, Downtown, Eastgate, Wilburton, and
Factoria.

Section 2. Duration and Scope of Interim Requlations. The interim regulations
imposed by this ordinance shall become effective on the date herein, and shall continue
in effect for an initial period of sixty (60) days, unless repealed, extended, or modified by
the City Council after subsequent public hearings and the entry of additional findings of
fact pursuant to RCW 35A.63.220.

Section 3. Public Hearing. Pursuant to RCW 35A.63.220 and RCW 36.70A.390,
the City Council shall hold a public hearing on this ordinance within sixty (60) days of its
adoption, or no later than July 5, 2016, so as to hear and consider public comment and
testimony regarding this ordinance. Following such hearing, the City Council may adopt
additional findings of fact, and may extend the interim regulations for a period of up to
six (6) months. If a period of more than six months is required to complete consideration
of any changes to city codes, the Council may adopt additional extensions after any
required public hearing, pursuant to RCW 35A.63.220 and RCW 36.70A.390.

Section 4. Permanent Regulations. The City Council hereby directs the staff to
develop for its review and adoption permanent regulations to adopt the interim
regulations adopted herein, and to transmit this ordinance to the Washington State
Department of Commerce as required by law.
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Section 5. Severability. Should any provision of this ordinance or its application

to any person or circumstance be held invalid, the remainder of the ordinance or the
application of the provision to other persons or circumstances shall not be affected.

Section 6. Public Emergency. The City Council hereby finds and declares that a
public emergency exists and that this ordinance is a public emergency ordinance
necessary for the protection of the public health and safety and should, therefore, take
effect upon adoption. The facts upon which this public emergency is based include all
recitals set out in this ordinance as well as those facts contained in the legislative record.

Section 7. Effective Date. In accordance with RCW 35A.13.190, this ordinance,
as a public emergency ordinance, shall take effect and be in force immediately upon
adoption by a majority plus one of the City Council.

Passed by the City Council this _7"" day of Ay 12016 and
signed in authentication of its passage this /27" day 6éf /%Jq , 2016.
(SEAL)

WU i

7" John Stokes, Mayor

Approved as to form:
Lori M RiordannCity Attorney

WAL o
Robert A. Hydg, DOSbuty City Attorney

Attest:

il sl

le Stannert, City Clerk

Published _IN\ oy 13,900,
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